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GorDoN v. Haun Eſa. Sheriff of 
| Kent. | 


HIS was an action of ante againſt the Defend- 
_ ant, as ſheriff of Kent, for a quantity of houſe- 
hold furniture taken in execution by him, under a writ 
of teſtatum fieri facias iſſued againſt— Borrett Eſq. 
at Ss ſuit of Brombead. 


tion is brou 
or has a leaſt the right of immedine pete 


3 was the owner of a houſe at Shoreham in 


Kent, and of a quantity of houſehold furniture be- 
longing to it, The houſe he had let, and fold the 
furniture for 3001. to Gordon the Plaintiff, On the 7th 
of May 1794, Gordon the Plaintiff let the houſe and 


March 19thy 
2796. * 


Trover is not 
maintainable, 
unleſs the pa 

is in the actu 
poſſeſſion of the 
goods, for ; 
which the ge- 


furniture to one Bi iſcoe for the whole of the time for 
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„„ + _ 


of £42 
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lich he had hint taken it from Borrett, and from 
which time until the taking of the goods by the 
ſheriff, B. iſcoe had occupied the houſe, and uſed the 
furniture, as it had been demiſed to him; and he was 


in poſſeſſion when the ſheriff entered, his term not 
being then expired. 


The Plaintiff proved the letting of the houſe by 
Borrett to Gordon, and the ſale of the furniture, and 
produced Boyrett's receipt for the conſideration, viz. 
300 J.; but which, by an indorſement, Gordon agreed 


do reſell at the end of three years to Borrett, for the 
- ſame ſum. 


It had been agreed between the parties, to admit 
that Biſcoe was tenant in poſſeſſion under the demiſe 
from Gordon, at the time the ſheriff entered, which 


- demiſe. was then unexpired, and that the ſheriff had 
L ſeized and fold under an execution at the ſuit of a 


creditor of Borrett's. - 
IT his was the Plaintiff's caſe, 
Upon this ſtate of the facts, it was contended by 


the Defendant's counſel at the trial, that the action 


could not be maintained: inaſmuch as the Plaintiff had 


let to Biſeoe for the whole of his term which was not 


yet expired, ſo that he was not in actual poſſeſſion at 
the time of the ſeizure and ſale, nor had he any right 
of poſſeſſion until the expiration of Bi/coe's term: that 


85 poſſeſſion or at leaſt a right of poſſeſſion was neceſſary 

to maintain an action of trover ; and to eſtabliſh that 
- poſition, 5 Bac. Abr. 258. was cited asexpreſsly laying 
' down the point, and Berry v. Heard, Cro. Car. 24% 


For the Plaintiff it was contended that the Plain- 


\ 


: tiff had the legal poſieſſion as well as the at 


4 
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the demiſe to Biſcoe being only of the uſe of the fur- 
niture; and the caſe of Ward v. Macauley, 4 T. 


R. 489. was relied on; in that cafe the Plaintiff had 


let a ready-furniſhed houſe to Lord Moni fort, and the 
leaſe contained a ſchedule of the furniture: the furniture 


being afterwards taken in execution by a creditor of 


Lord Montfort, the Plaintiff brought treſpaſs; when 
at the trial Lord Kenyon was ſtated to have been of 


opinion, that treſpaſs would not lie, but trover ſhould 


have been brought by the Plaintiff; and that his Lord- 


ſhip, in delivering his opinion, took the diſtinction be- 


tween treſpaſs and trover, the former being founded 
in poſſeſſion, the latter on property. 


The Judge was of opinion that the action was not 
maintainable, but reſerved the point. 


Garrow, a, Serjeant, and Adam, for the 


Plaintiff, 


Shepherd Serjt. ad Beſt for the Defendants. 
In the Michaelmas term following, the caſe came 
on to be argued, where the Court were of opinion 


that the action was not maintainable, and ordered the 
poftea to the defendant. 


Vid. Lord Cullen's 8 Bull, N. P. 3—Flewel. 
lin v. Rave, 1.Bulſt. 68. 
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ee | Laveck and POLLARD v. SHAFTOE. 


| Wherea part- Auger for work and labour——with the - uſual 


ner has with- 
- drawn his name money counts. 


from the firm, 


though he may continue to receive part of the profits-as a a dormant partner it is not a ground 
of nonſuit that his name is not joined in the action. | 


The action was brought by the Plaintiffs, ah were 
tailors, to recover the amount of their bill for clothes 
furniſhed to the Defendaar's family. 


The Plaintiffs proved the work done and the clothes 
delivered, The firſt item in * bill was in the year 
„ 

Mingay for the Defiallabe aſked the ide what 


partners conſtituted the firm under which the in 
was carried on in that year be 


1 Hs 1 The 


CASES AT NISI PRIUS. | 


The witneſs: anſwered, Laut, and Tales, * 
preſent Plaintiff. 1 

He then aſked if there was not — partner = | 
the name of Conſte who received part of the profits? 

The witneſs Taid that Mr. Confte had formerly — 
in partnerſhip. with the Plaintiffs, but that he had 
retired in the year 1786, when the preſent partnerſhip | 
was formed; but that he did not know whether in the 
year 1791 he might not receive W out of TE 
profits of the trade. | 


Mingay contended for a | nonſuit, on the "got 
that Conſte muſt be taken to be a partner at the time 


of the action brought, and ſo ought” to have Joined in 


the action. 
Lord KEN VO overruled the objectien nad held, 
chat if a perſon had been a partner, and his name in the 


* 


* At the Sittings after Mich, et ook under. daun cir 
- cumſtances had been ſo ruled by Lord Kenyon. | 


STACEY Ross & al. v. Decy, 


Ir was an ation for vw ſold and delivered: Plea of 
ſet-off, | ; 
It appeared in bee that the Plaintiffs had entered into a 
partnerſhip as grocers; and it was agreed that Ro/s ſhould keep 
the ſhop in his own name only ; under thoſe circumſtances he 
dealt with the Defendant for the partaerſhip goods, for which 
this action was brought, : 
The Defendant had done buſineſs for the Plaintiff Rey on his 
own account, and not on account of the partnerſhip, io a greater 


amount than the demand now made againſt him by the partner - 
tip, and this he offered to ſet off. 


It was oppoſed on the ground of the demands accruing in dif. 
n capacities, and that ſo it was inadmiſlible, : 


1 | | Lord 


470 
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firm, and he afterwards withdrew. his name, but con- 


tinued to receive part. of the profits; though ſuch 


perſon ſtill continued liable as to all demands againſt 


the partnerſhip, on the ground of the profit he de. 
rived; he would not allow perſons who had dealt 
with the firm without his name appearing in it; to 


avail themſelves of the objection of ſuch partner's not 


having joined in the action, for the purpoſe of a non- 


ſuit, but would ſuffer the firm with which the Defend- 


ant had dealt, to maintain the e in their enn 


names only. 


The Plaintiff recovered the amount of the bill. 
| Garrow and Conſt for the Plaintiff, 
Mingay for the Defendant. 


*. 


; — 


—— 


18 "FEM was of opinion, that the ſet-off was good ; his 


Lordſhip ſaid, the Plaintiffs had ſubjected themſelves to it, by 


holding out falſe colours to the world, by permitting Ro/s to ap- 
pear as the ſole owner: that it was poſſible the Defendant would 
not have truſted Ro/5 only, if he had not con ſidered the debt due 
to himſelf as a ſecurity againſt the counter-demand. ; 
Erſtias obſerved, that the Defendant had thereby a double 
advantage ; for if he dealt with Ro/+ as the only partner, and had 
had à demand againſt the partnerſhip account, he might have 


maintained an action againſt them all; ; yet here be was permigted 
10 conſider Ro/7 as the only partner, 


Lord Kenyon: admitted this conſequence to follow from the | 
fallacy held out to the world by ſuch as ſtand in the ſituation of 
ſleeping partners, but allowed the ſet- off 0 the extent claimed ; 
and the Deſendant had a verdict. | 


. 
8 


. | 

e es toy no ne? it 5 Faingn) Au n 1 

T ' SIETINGS IN TRAN, | 1 

on || 
— for the TY ſold and delivered. | 0 Where» tur 
Plea of the general 8 88 


lowance — 


his expences, de ion is folely ab eter ll ther be hl ir neces 


1 he action was brought to recover a ſum of money 
for clothes furniſhed by the Plaintiff, who was a a tailor, 
to the Defendant's ſon, an infant, ** Þ DO 
The Plaintiff proved the clothes were furniſhed o 
the young man, and that the prices were reaſonable,” 
The caſe in evidence on the defence was, that the 3 
father (the Defendant) reſided in Cumberland; and "i 
had ſent his ſon up to London to be employed in the > 
buſineſs of a haberdaſher. That he had ſent him to 5 
the care of a Mr. Akinſon, with inſtructions to him io | 
pay a proper ſum for providing the NOR man . | 
neceſlaries ſuitable to his ſituation. a BL 

Mr. Atkinſon was called and he ma the has = 
circumſtances, and that he had in fact paid the ſon an © | 
allowance while he was in London, by his father's 
directions; that he had ordered vlothes for hind, * 
never pledged the father's credit in any reſpect. | 

Per Lord Kzxyon.—The goods being furniſhed | 
to the ſon, he is hinoſelf prima facie liable, they being 1 
neceſſaries; if tradeſmen deal with him and he = 
undertakes to pay them, they muſt reſort to him for ' _ 


B4, 3 . 
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payment: the father it is true may be liable "a 
neceſſaries furniſhed to his ſon on his credit; but 
when he gives his ſon an allowance, that is in lieu 
of all charges, and the father cannot be bound by law 
to pay even for neceſſaries furniſhed to the ſon under 
thoſe circumſtances.—It would be a great hardſhip 
on the father who would fo be obliged twice to 
pay for neceſſaries furniſhed to his fon. 
The Defendant had a verdi&, 


Erftine and Chambre for the Plaintiff, 
Law for the Defendant. * 


=: h Vid, Ford v. Fothergill, ante 211. Peake N. P. 
P (4. 229. S. C. | wot? 


.* 


— 


: *Pronanr v. Knours, 5th Dec. OR, Sinings at * | 
| after Michaelmas Term, | 


2 | | Tan was an action on the caſe for my: lent, 
E. - Plea of infancy. 45 
8 The Deſendant proved that hay was + under age at the time of the 
money being lent. | 
The Plaintiff's counſel offered to. prove, that the money lent 
bad been laid out in the purchaſe of neceſſaries — _ 
: But Mr: ſuflice Buller, before whom the cauſe was tried, refuſed 
to admit the evidence, ſaying, that the difference was between 
ſupplying an infant with neceſſaries and lending him money to 
_ ſupply himſelf with them ; which in the laſt caſe could not be 
one, as the Plaintiff - thereby put it in the Defendant's power 
=: "30 miſapply the money, 
: Verdi for the Defendant, - 


"od 


1 ; < ; . . 5 
ET . 1 
EASTER TERM ” GEORGE = 5 473 | 
\ 2 ö 
MaAv aTV Gent: v. „ Pieruenz. du ag. 
02 for bulinel done as an n attorney. aw = Where a party 
(+5521 #75 #4 becomes 
Plea of the general PWW guardian on 


record of 
infant, he is liable to the payment of the attorney's * n cas in the dels 
of the action, nor was in any way intereſted in the event. 


Aliter if he becomes ſo on condition of his name only being uſa, or wh duced to become fo 
from miſrepreſentation or elt. 


In the laſt year, a lady 4 the name of Aires 
being about to ſue a Mr. Gale on the breach of pro- 
miſe of marriage, employed Mr. Marnell, the Plain; 
tiff, as the attorney to conduct it.—She being an in- 
as it was neceſſary that ſhe ſhould appear by a 
guardian on the record. The preſent Defendant was 
uncle to Miſs Murray, and BS + on en, con- 
ſented to become ſo. of 
| The caſe of Murray —_ Gate was tried, on a 
verdict went for the Defendant ; Miſs Murray not 
having paid the coſts, the preſent action was brought 
by the Plaintiff as her attorney to recover his coſts 
in proſeeuting the cauſe on her account. eee 
Gibbs for the Defendant made two points ; iſ, 1 
Whether a party, by admitting his name to be uſed _ 
as guardian to an infant on the record, did thereby _. 
ſubject himſelf to the coſts of the attorney employed 
on the part of the Plaintiff, he having merely lent 
his name, not having interfered with the cauſe, and not 
being beneficially intereſted in the. event. adly, That | 
at the utmoſt it could only ſubject him prima facie, and 
it would be open for him to go into evidence of the 
_ circumſtances under which he had become ſo: and to 3 5 
this purpoſe he propoſed to prove that the Deſendant | 


a 2 
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had been induced to lend his name IR 2 mil. 
conception, and a Ae that he n not be 
charged. 
Lord Kenyon * the law was, that ir a nerſon 
in an unqualified manner became the' guardian' to 
an infant in any cauſe, and ſuffered his name to appear 
on the record in that character, he thereby prima facie 
made himſelf liable as well to the Plaintiff's attorney 
as to the Defendant: that if however he was induced 
by any deluſion or miſrepreſentation to place himſelf 
in that ſituation, he was not liable; but it was a queſtion 
of fact to be left to the jury, to decide under what 
circumſtances he had become ſo, wherher voluntarily 
or in conſequence of deceit. 
No evidence was offered, of any cniflepreſerraties | 
or inducement held out to the Defendant, and the 
Jury found a verdict for the Plaintiff, 


Erſkine and Wood for the Plaintiff. 
Gibbs and 7. ates for the Defendant. 


ts 


Moy 26th, | Tones . RaiUrox. 
| ThePhantiff grown for money lent, woods fold and ad 
may call the ed Se. „ 
former attorney . vered, C. 
for the Defend- | 


ant,” to prove an offer by him on the part of his client to ft the account and to paya fun 
money as due to the e a 


Plea of nov-aſſumpſit.. | 
To prove the amount of the Plaintif' «nerd; 
"the Plaintiff propoſed to call the Defendant's former 


| attorney, t to 221 his _ applied's to TR” the ac- 
e eee oem, 


% 
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count, — the debt, and an offer on the 
part of the Defendant, his client, to pay a certain 
ſum on account of the Plaintiff's demands. 5 
Gibbs objected, that this was diſcloſing the ſecrets 
ol his client, who muſt have communicated to him 
the circumſtances of the caſe in conſulting him when 
ſued by the Plaintiff; and beſides that the offer being 
made with a view to compromiſe the debt was not 
a / Det 
Per Lord Kenyon —Concellions made * N 
purpoſe of ſettling the buſineſs for which the action 
is brought, cannot be given in evidence; but laſts 
admitted I have always received. 
His Lordſhip. admitted the evidence, and the Plain- 
of had a verdict on that teſtimony. 
Garrow and Holroyd for the Plaintiff. 


Gibbs for the Defendant. 


N g 


Rex rend v. MonTAGUs Eſq. Sheriff Same day 
800 of Wilts. ; 


P was an wo againſt the ſheriff of Wilthie 11 a Defendant 


for a falſe return. | 2 


a en. ſa. iſſue, 
is viſible, and 


in the uſual courſe of his buſineſs, a the Berl neglt to en Km, or . nn 


inventus, an aQion lies for thy negſiganer of for the falſe return. 


The caſe in evidence was, that the Plaintiff had 
ſued out a writ againſt a perſon of the name of Hunt, 
and a warrant had been made out —_— and de- 
| Tong to one of the Defendant's bailiffs, | wy e 
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 * CASES AT Nis Rus, 

The ground of the action was, that the bailiff had 
given-notice to Hunt of the writ being out againſt 
him, in conſequence of which Hunt had kept out of 
the way, when he pretended to go to arreſt him; 


ſo. that no arreſt was. nn and non _ ent and 
returned on the writ. 


To prove this caſe, the Plaintif” 8 ft produced 
a writ which was a latitat of 2d of July 1795, in- 
dorſed to hold the Defendant t to bai), and the return : 
4 non el inventus. 


He then proved that Hunt was 2 | aibpoter at 
" Ameſoury: that he carried on his buſineſs at that time 
publicly, and was viſible at all times : and he further 
proved, that Hunt had given half a guinea to the 
bailiff for the ere of Setting 8 eee indal- 


-gence. 


Lord Kenyon, in ſumming up to the j jury, told 
them, that the fact to be tried was, Whether the De- 
fendant could be found in order to be arreſted, the 
ſheriff having returned non eſt inventus, which, if the 
Defendant could have been arreſted, was a falſe re- 


turn. The ſheriff was bound to execute the proceſs of 


the law in the moſt effectual way: if a perſon againſt 


whom a party had a writ, did not abſcond, but con- 
tinued in the daily exerciſe of his uſual occupation; 


appeared publicly as uſual; was viſible to every 


perſon that came to him about buſineſs, and the 


bailiff neglected to arreſt him, and returned non ef 
inventus to the writ, ſuch was unqueſtionably a falſe 


return; for it was the duty of the bailiff to uſe every 


means to ſearch for the Defendant, and to make the 


+ > wigs Lordſhip added, that in thoſe caſes, 
- | | though 


- 


EASTER TERM 36 GEORGE III. 

though the action was maintainable in caſe the jury 
believed the witneſſes for the Plaintiff, they were 
not called upon to give the Plaintiff the whole ex- 
tent of the debt, if the Defendant in | the former. 
action was then ſolvent. _ 

The jury found a verdict for the Plaintiff, 4 
10 l. damages. 
Mingay and Watlington for the Plaintiff. 
Burrough and Durnford for the Defendant. 


3 


a 
3 5 
— 


In an action againſt the ſheriff "uy a 6 return; the decla- 
ration ſhould ſtate that the Plaintiff had a good cauſe of action 
againſt the Defendant in the original action, by ſtating * that 
« the Defendant was indebted to him for money lent, goods 
« ſold,” Ic. where there was ſuch an averment. | 

In the caſe of Parker v. Fenn and BLoxan, Sheriffs of 

London, Sittings before Michae/mas Term 1788, 1 

It was ruled by Lord KZNTOxN, that where the declaration for 
falſe return ſtared that the Defendant was indebted to the Plain · 
tif for goods ſold and delivered, that the Plaintiff was bound to 
prove the averment ſo made, as laid in the declaration ; that is, 
that the cauſe of action vas for goods ſold and delivered. 


END OF EASTER TERM 36 GEO, 111, 


d contribution of a moiety. iter if 


ARGUED AND RULED | 
AT NISI PRIUS, 


%% ono on. EF 

de SEW; 
e S 

TRINITY TERM 36 GEORGE m. 


31 . a 
2 5 Ar — * . | TY af 


_—_ 
* 


811 TIN GS AFTER TERM 
Ar WESTMINSTER. . 


. * 
= +} 74-2 p i 
£4 > S395 + 2 e = EY TW 
BY a * — _ "> I 
n - — 7 * C : * 7 ME tie 


3.4 


* + 
+4 28 44 


Tukxxzx v. Da 18 N 


Ferran was an action of a r Woney pald, 
inſtance of the laid out, and N to the uſe of the De- 


Plaintiff be- 
1 Fendant. 
SY ſecurity for a 


third perſon, in the Phi wa forced op eine He cannot call on the Defend. 
Dope Frente 


' Plea of . | 7 
The action was brought to recover from the De- 
fendant a moiety of the ſum of 23 J. paid by Turner 
the Plaintiff, on account of the debt 11 one Evans, 
and aroſe under the following circumſtances. 
There being an execution in Evans's houſe, at the 


ſuit of Brough ; to induce Brough to withdraw it, and 
| — 88 * 


* 
# 
- 
* 
* * * > 
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to ſecure the debt, T; urner the Plaintiff . Davies the 1 ah 2H 
| Defendant joined in a warrant of attorney to Brough, _ 9 
but Davies had joined i in conſequence of having been Rees | * 
applied to by Turner and Brougb : who; required. an 1 
additional ſecurity. Turner the Jaintif took a a 34% "= 
of ſale from Evans for his own ſecurity, dated 20th ory 
January 1796 ; and an indorſement was fade 6 on 4 
declaring the purpoſe for which it was given. 
Another execution having iflued againſt 8 1 
goods were taken in execution, and Turner the FRED 
tiff had paid the whole of Brough's demand, * 7 3 
brought this action againſt the PIE: contri- | 
bution of the moiety... 


Lord Kenyon./l Iren no > doubt, that hues REY f 
parties became joint ſureties for a third perſon, if one 
zs called upon and forced to pay the whole of the 

money, he has a right to call on his co- ſecurity ſor 
contribution: but where one has been induced ſo to 

| become. ſurety at the inſtance of the other, though -- 
be thereby renders himſelf liable to the perſon, ;ro — On 
whom the ſecurity is given; there is no pretence ſor | 
ſaying that he ſhall be liable to be called upon by the, _ 
perſon at whoſe requeſt he entered into the ſecurity. «= 

This is the caſe © here 3 Davies the Pefendant became 

ſecutity, at the inſtance of Your” the Plaineif, co - 1 
Brough, and there is ſtill leſs t for. Tuer to . 
call on the Defendant in this „ as he took te 
precaution | to ſecur himſelf þ | 78 of e, _ 
am of opinion the D qu" ke 1 * W TITLE. 

The jury found for the. 2 - | 

Gibbs and oy er for YN bf.» -; 19.6, 


F "OR 
_ Ks 
A x 
* 


LEW 


as CASES Ar NET PRIUS, 


ad BRRTHON v. CarTweicurT, 


Ta wife by ll C for ſeducing the Plaintiff's wife, detaining her, 
, — and thereby depriving him of her ſociety. 

in is forced 

8 her huſband's houſe, any perſon may ſafely receive her, and not be 1 to an aftion | 
dàt the huſband's ſuit. 


Plea of not guilty. Ie « 

The Plaintiff proved the clopement of his viſe 
from his houſe, and her ee and entertainment 
oy the Defendant. 

The defence was, that the Plaintiff's wiſe had been 
compelled to leave his houſe, in conſequence of ill- 
treatment, and had been received by the Defendant 

- out of motives of humanity.  -, 

It was ruled by Lord Kenyon, that if a huſband ill 
treats his wife ſo that ſhe is forced to leave his 
houſe through fear of bodily injury, a perſon may 

Ls  fafely, nay honourably, receive and protect her: and 

EN Ts | That of courſe in ſuch caſe no action was maintain 
o 5 
„ The Plaintiff was nend 

Ain, for the Defendan t. 


Vid. Winſmore v. Greenhank, Bull N. P, 78. 


DiIx v. KEIGHLEY, 


ww, 


Where an infant Cn: for work and labour, 
— pune $ Plea of infancy. 


- maintainable 
againſt him for work done for him ks courſe of ths trade which he b cafes non ie on 


21853 bo and whereby he | his living. 
| Replication 
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Replication of neceſſaries. 


The Plaintiff was a writing painter, and the De- 


ſendant a glazier and painter, and the work was done 


by the Plaintiff in the way of his trade, in painting and 
gilding letters for the Defendant's cuſtomers, _ 

On the caſe being opened, Lord Kenyon expreſſed. 
an opinion that the action was not maintainable, the 
- Plaintiff's counſel having admitted the infancy, 1 

It was contended by the Defendant's counſel, that 
thoſe things were to be deemed neceſſaries by which an 
infant gained his living: that in the preſent caſe the 
Defendant carried on trade on his own account, and the 
work having been done for his cuſtomers, for which _ 
he himſelf had been paid, and whereby he lived, was 
to be deemed neceſſar ies for which he ſhould be liable. 

Per Lord Kenyon. The law will not allow an 
infant to trade. The ſubſtratum of the preſent ac- 
tion is, therefore, that which by law cannot be done. 


No action can therefore be maintained for work done 


in the courſe of it. 


The Plaintiff was nonſvited * 
Carro and Wood for the Plaintiff, 
Mingay for the Defendant. 


Vide Wittingham v. Hill, Cro. Fac. 494. Wiywall 
v. Champion, 2 Stra. 1083. 'Eſpin. Dig. N. P. 162, 


8 


— CA 


ls the caſe of HiTcncock v. 1 ysow, Sittin 

hall in Hilary Term 1786, before: Buller Juſt. — = pleadings 
were the ſame as in the above caſe, but the Defendant bad 
paid money into Court,—Mixgay for the Plaintiff at the trial 
odjefted, that the Defendant having paid money into Court 
coyld not avail himſelf of his jafancy, the paying money into 
Court being an admifian of the. Plaintiff's right. of . 
But Mr. Juſtice Buller ruled that be wight, as the mopey paid 
into court might be for neceſlaries; and the Plaſacif was noaſaited. 

We = | C 


gs at Guild- 


* * 
* — 
482 
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" Wedneſday, 
| June zad. 


In an action on 
the caſe for 
keeping a miſ- 


chievous dog, 


a by which the 
1 \ Plaintiff's child 
was bitten 
Report of the 
dog having been 
before bitten by 
a mad dog is 
evidence to go 
=_ + to the jury that 
b * ö the Plaintiff 
knew the dog 


© CASES AT NISI PRIUS, 


Joxxs v. PERRY. 


HIS was an 1 on the caſe. The declaration 
contained three counts; the firſt, ſor keeping a 
he knowing him to be mad; the ſecond, for keeping 
a. fierce and ſavage dog without being properly ſe- 
8525 the third, for keeping a dog uſed to bite; with 
the uſual ſcienter to all the counts by which the 
Plaintiff's child was bit and torn, and in conſequence 
thereof died per quod Jervitium amiſi A 


was miſchievous and ought to be confined, on the count Rating that pO partially if te 
6 Deſndant, by vas the dog up, ſhewed ſome knowledge or 1 of the fact. 


Plea of not guilty. e 
It appeared in evidence, that "oy gk had been 


[cies up in a cellar belonging to the Defendant, but 
the rope or chain by which he was faſtened was of 


ſuch a length that it ſuffered him to go to the curb 
ſtone on the oppoſite ſide of the ſtreet: the dog 
broke through a little wicker gate into the ſtreet, and 
tore the Plaintiff s child; it was carried to the ſalt- 


water, but after its return was aeg with the hydro- 
phobla and died. _ : 


A witneſs was aſked if ſhe had not ard | in the 


| neighbourhood, that Perry the Defendant $ dog had 
been bit by a mad dog. 


Mingay objected to the queſtion : as not evidence. 


Lord Kenyon ſaid that it might be aſked ; for if 
common report was, that the dog had been bit, 4 


certain duty attached on n the Deferidant to keep the 


dog properly ROOM. ee ee eee 
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No evidence was' given that the Deſendant knew 
that the dog had been bit by a mad dog, or that he 
was uſed to bite, or was even a vicious animal. The 
evidence on the contrary proved, that the dog, till a 
very ſhort time before the accident, went in common 
about the ſtreets, and was very good wn and 
tractable. : 

Mingay for the Defendant then infiſted, that the 
ſcienter was the ground of the preſent action, which 
if not expreſsly proved, the action fell to the ground: 
that the evidence in the preſent caſe went expreſsly 
to negative it, as it did not appear by any evidence, 
that the Defendant knew the dog to be manly > 8 
unruly, or uſed to bite. | 


Lord Kanyon. There are three: counts th: hs | 


declaration, and I have no doubt there is evidence 


to go to the jury that the dog was a fierce and un- 
ruly dog, and not properly ſecured : but not that the 
Defendant knew him to be mad or uſed to bite, and 

therefore this not a caſe for vindictive damages. 
Bauch a caſe as this I believe never appeared before, 
but I am clearly of opinion the action is maintain- 
| able, Report had ſaid the dog had been bitten by a 
mad dog; it became the duty of the Defendant to be 
very circumſpe& : whether the dog was mad or not 
was matter of ſuſpicion; but it is not ſufficient to 
ſay, “ did uſe a certain precaution.” He. ought 
to uſe ſuch as would put it out of the animal's power 
to do hurt: here too the Defendant ſhewed a know- 
ledge that the animal was fierce, unruly, and not 
lafe to be permitted to go abroad, by the precaution 
he uſed to tie him up that precaution has not been 
| C2 2 


. casxs Ar NISI PRIUS, 
ſufficient, and for want of it the injury complained 
of has happened. I am clearly of opinige the Plain- 
tiff is entitled to recover. 


5 Ihe jury found a verdict for the Plaintif, wy 
: . . | 
| - "Erſkine and Saber for the Plaintiff, 
; Mingay tor the Defendant. ' 
Same day. wit PANEL ORE D. MILLS, 
| A promiſe by $$UMPSIT for money paid, laid out, and expended 
the inc of A” to the Defendant's uſe, with a count againſt him 


to indemnify 


the holder ifhe às indorſer of a promiſſory note. 


. will procced to 


inforce payment againſt the other parties on the note, muſt be in writing, or or it is void under 
the ſtatute of Frauds, | 4 


* 


The Plaimif was indorſee of one Hh, who was 
the indorſee of the Defendant, who was himſelf the 
indorſee of Taylor and Son, of a promiſſory note 
drawn by one Sharp in favour of: Taylor and Son, for 
60 l. payable three months alter dave at Taylor's 
houſe. 

When the bill 8 due, the Plaintiff s cletk 
called for payment of the note at Taylor's houſe, but 
by miſtake left it behind; he immediately returned 
and informed Taylor and Son of the circumſtance, 


and demanded it, but they denied — it, __ it 
was conſidered as loſt. [4 358 0 

The Plaintiff and Brough Ames, waited on 
the Defendant and informed him of the circumftance. 


N 1. wah he furniſhed them ith a Foo x 
e, 
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note, and promiſed if they would endeavour to re- - 
cover the amount of it from Tay/er and Son, or from 8 


Sharp, that he would indemnify them. 


They applied to Sharp, whom they found was ry 


man man of no no ſubſtance, They afterwards applied do 


Taylor and Son, and they on being threatened paid 


30 J. in part, and gave a new ſecurity by a note for 
the remaining 30 J. 


This laſt note not being paid when due, an 2 i 


was brought on it againſt Taylor and Son, and a judg- 


ment obtained on it by default; they brought a writ 


of error on the judgment, and then became bank- 
ruptss Upon this Finckworth the Plaintiff now 


brought his action to recover from Mills the Defend- 


ant the expences he had been put te in endeavour- 
ing to recover the Money from Taylor and Son, on 
Mills's promiſe of  \ndemnifying him ; and added a 
count againſt him as indorſer cr of the original note. 


Lord Kenyon aſked if there had been any note in 
writing from Mills to the Plaintiff, ras. t i 
demnify him in the manner ſtated. 


- 


He was anſwered in the negative; but it was con- 
tended that it was not neceſſary, Mills the Defendant - 


being himſelf a party to the note, and to be be- 
neficed by the proceedings againſt Taylor. En 


His Lordſhip then added, that he was of opinion 
the action could not be ſupported to recover that 
part of the demand claimed under the promiſe of 
indemnity; that it was a promiſe for the debt and 
default of another, and ſo could not under the ſtatute 
of Frauds be maintained without a note in ; woiling's 


8 
- 
Cy 


En. ' CASES AT NISI PRIUS, 
| but as to the unpaid part of the original note the 
Plaintiff was entitled to recover it. 


_— The counſel for the Plaintiff ſeeming to be Ai. 
=: | ſatisfied with his Lordſhip's ruling, he offered to 
3 * ſave the point, but they declined it. 
Verdict for 30 1. which was acquieſced in. 
Erſtine and Ruſſell for the Plaintiff. 
Mingæ for the Defendant. | 


„Vid. Stephens v. Squire, 5 Mad. 21 3. "Rod v. Naſh, 
x WWilſ. 305. Fiſh v. Hutchinſon, 2 Will. 94. 
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Janezgth © OMITH . t. v. PRAGER, 


Tt is not an ob- ＋* was an action of debt gui tam "ASTOR to re» 
jection to the 


borrower of mo- cover the amount of ſeveral penalties for uſury, 
— prove uſury in a qui tam action, that he is then indebted to the Plaintiff on the balance 
of account in which the ſums ont, and for which the action is brought were included, if al 
ſums were paid. 

There were fever counts in the Joclivaivit," but 
the evidence applied to two of them only). 
- In the firſt of theſe counts the Plaintiff declared 
that the Defendant, on the 17th day of September in 
the year of our Lord 1795, corruptly and againſt 
the form of the ſtatute, Sc. did take of one —— 
Bromer the ſum of 111. for the forbearance of the 
ſum of 900 J. from the ſaid 17th day of * to 


the 3d of Oele following, Se. ln 


as the ſecond: the Plaintiff. PTR in like manner, 
that the Defendant had taken from»the ſaid ———- 
Bromer the ſum. of 42 l. on the 13th.of Ofober 1795, 
| for the forbearance of payment of 20000. from the 
13th of Oober to the 26th of the ſame month. _ _ 
To prove. theſe uſurious tranſactions Bromer: was, 
called as a witneſs. —He was at the time an un- 
certificated bankrupt. The ſums. mentioned in the 
two counts, together with the intereſt, were ſtated to. 
| have been paid at the times ſtipulated ; but, he was 
ſtill indebted to the Defendant in.a balance of 4000 J. 
on a running account for different loans of money, in 
which the two above-mentioned ſums were included. 


Erſkine for the Defendant objected, that he was an 
incompetent witneſs, on the ground that there being 
ſtill a large balance due to the Defendant, and for 
which he had an option either to ſue Bromer at law 
or to come in under the commiſſion; that Bromer was 
intereſted in impeaching the ſeveral tranſactions re- 
ſpecting the different loans of the money, which were 
items affecting the general balance, and which would 
prevent the Defendant from recovering at law if the 
witneſs eſtabliſhed the uſurious tranſaction, or prevent 
the Defendant from proving under his eſtate, and ſo 
increaſe his own allowance or the poſſible ſurplus.” 
And as to the two counts in particular it was further 
urged, that even were payment to enable the borrower 
of money to become a 'witneſs as to -uſury in the 
loan, it ſhould be payment of the particular ſums 
| borrowed ; whereas, here there being ſeveral loans of 
money and ſeveral payments, the payments muſt be 
taken to have been made on the oh ron account, not 


- 


- Ca58s AT NISI PRIUS, 


on account of the particular ſums ſtated 1 in the two 
counts in the declaration. 


For the Plaintiff the caſe of e q. t. v. 
Bunn, 4 Burr. 225 1. was relied on, as eſtabliſhing 
the competency of the borrower of money being a 


_ witneſs to prove uſury in the loan, and as to the 


| goberal objection that it went to his credit only. 


Lord Kenyon overruled the objection, and per- 
mitted the witneſs to be examined. His Lordſhip 
faid, that fince the caſe of Bent v. Baker, 3 T. R. 27. 
the diſtinction between credit and competency was 
well eſtabliſned; and that rule was, that unleſs the 
witneſs was directly intereſted in the event of the 
ſair, or could avail himſelf of the verdict to be given 
ja the cauſe in which he was then called for his own 
advantage, the objection went to his credit only, 


not to his competency.— If the verdict in the preſent 


7 Term Rep. ce. | 


caſe was found for the Plaintiff, Bromer could not 

avail himſelf of it in any way if ſued by Prayer the 

Defendant at law, nor prevent his proving the balance 

under his commiſſion.—This came within the prin- 

ciple in the caſe of Bent v. Baker, to which his 

Lordſhip ſaid he had uniformly conformed himſelf. 
Verdict for the Plaintiff on both counts. 
Law, Dallas, and Giles for the Plaintiff. 


Erſkine, Garrow, and Gibbs for the Defendant. 


In the next term a new trial was moved for, but the 
Court concurred in opinion with the Lord Chief Joſ- 
tee, and dilcharged the . Ls 
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CHRISTIAN v. Coops... Fo 
ASE ON A obey of inſurance, dad 16th September Where » policy 


7 94, on the ſhip—— and goods at and from Lg. <d with afull 
born & Gibraltar, with liberty to touch at Cartagena, jr wad al- 


the circumse | 
ſtances, it is | concluGve on the parties, and the inſurer is bound.—— ler [es bas houn 
fraud, miſtake of the law, or in a material fakt. 


$0 


The ſhip was captured ag Y voyage by the 
enemy, and condemned as lawful Prize, 


| The caſe for the Plaintiff was, that he had laid be- 5 
fore the Defendant's brother, who acted for him, all 8 
the papers and documents reſpecting the loſs, the cc n- 

demnation, c. which he had peruſed, and then bad ſet- 

led and adjuſted the policy: upon which the Plaintiff's 

| counſel contended, that where there was a full and fair 

diſcloſure of all the circumſtances of a loſs : where all 

the papers and documents reſpecting the ſhip had 
been fairly laid before the underwriter, and he had ad- 

juſted the loſs, that he ſhould be thereby concluded. 

Lord KExNVYOx ſaid, that he aſſented to that poſi- 

tion as a general principle: but that there were the 
exceptions as of fraud, or where the underwriter was 
miſtaken in the law or in a material fact; under thoſe - 


circumſtances he would not hold oy * ftrr 1. 8 
made to be concluſive. N 5 


The Plaintiff then proved, Feel had laid before 
Mr. Coombe, the Plaintiff's brother, the bill of lading, 
the tranſlation of the condemnation of the veſſel, and 
other papers on the ſubject; that a diſcuſſion had 
taken place with Mr. Coombe, who read the at of 
_ condemnation, which ended in adjuſting the policy. 


5 _ It 


The proteſt is 
of itſelfevidence 


by 
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It appeared that the captain's proteſt had been re. 
ed after the adjuſtment had taken Place. 


This was the Plaintiff 's caſe. 


Garrow for the Defendant ſaid, that if the Deſend- 
ant was not precluded by the adjuſtment from going 


into his defence, he was in poſſeſſion of what would 


be a good defence at law, namely, that though the 


goods were taken in for Gibraltar, it was | with a view 


to run them into Genoa. 

To allow the Defendant to go into evidence to 
open the adjuſtment, he propoſed to ſhew, that at the 
time when the other papers were produced and the 
loſs adjuſted, the proteſt, which was a material piece 
of evidence, had not been ſhewn to the.undervwriters, 
and that it was important, inaſmuch as it varied ma- 
terially from the condemnation, and ſo was a fraud 


on the underwriters. 


To done this fat he propel to read the pro- 
teſt. f 
"Lord Kenyon, A progeſt. is. inadmiſſible evi- 


| dence in chief. It may be read.to contradict the evi- 


dence which the captain who mad it may have given 


at the trial; but under ſuch cireumſtances only. 


The evidence was therefore el. and the Plain, 
tiff had a verdict. | 


Erſkine and Giles for the Plaintiff. 
... Garrow and Bayley for the Deſendant. 


' END OF TRINITY TERM, IN THE KING'S BENCH. 


IN THE COMMON PLEAS. 
SITTINGS AFTER TERM AT GUILDHALL. 
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HIS was an action on the caſe for flanderous Where in an 


words ſpoken of the Defendant being a trader. dier che el 


ofthe words 
laid in any one count conſtitute the ſlanderous charge, the whole muſt be pro ved. Miter 


where there are diſtin flanderous allegations i in me count, m_ of any of them is ſufficient. 


Plea of not t guilty. | 

There were two counts only in the declaration. 

The words laid in the firſt count of the declaration 
were, © I thought Flower would be off when he ſaw 
« me ; he don't like to ſee my face: I know how he 
« is going on; he is ſelling - coals at a ſhilling a 
e buſhel to pocket the money, and become a bank- 


« rupt to cheat his creditors.” 


In the ſecond count the words were laid ouly, 66 He 5 
te js ſelling coals at a ſhilling a buſhel to pocket the 
money, to become Wb to eben his cre- 
« &itors.” * : 

The Plaintiff proved the ſpeaking of the words as 


laid, with the exception of thoſe, © /o become @ bank- 
« rupt,” and then cloſed his caſe. 


Adair Serjt. contended, that upon this evidence the 
Plaintiff ſhould be nonſuited ;. that the words were 
only actionable as they applied to the Defendant as a 
trader: that the _ — in hs declaration upon 
which 
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which a ſlanderous import could attach, were thoſe 
imputing a probable bankruptcy to the Plaintiff, which 
words had not been proved. 

The counſel for the Plaintiff a ge it was 
not neceſſary to prove the whole of the words preciſely 
85 laid, provided the ſubſtantive part was eſtabliſhed, 
containihg the charge of a ſlanderous nature: in the pre- 
ſent inſtance the words as laid contained two ſpecific 
charges, the one charging him with probable bank- 
ruptcy, and the other with diſhoneſty in attempting 
to cheat his creditors: that this latter charge was 
made out in evidence, and being actionable in the 
caſe of a trader, would ſupport the words as laid in 
the declaration, though not ene laid in any 
one count. 

Erk Chief Tuftice. The whole of the words as 
laid in either of the counts of the declaration have 
not been proved: if however any one count does 
contain a number of ſubſtantive ſlanderous charges, 
proof of any of them, I apprehend, has been held 
to be ſufficient, and I am diſpoſed to be of that 
opinion. But in the preſent caſe the whole forms 
one charge, he is ſelling coals at one ſhilling a 
ec buſhel to pocket the money, and become a bankrupt 
tt to cheat his creditors; the mode by which he was 
to cheat his creditors was, by becoming a bankrupt: 
the whole therefore conſtitutes one general charge, 
not two diſtinft ones of becoming a bankrupt, and 
of fraud, in intending to cheat his creditors. This 
allegation therefore ought to have been made out in 
evidence, and not being ſo, I am of opinion the 
Plaintiff muſt be called. 

Sbepberd Setjeant and ' Efpinaſſe for 7 Plaintiff, 


| Adair Serjeant and Kyd for the Defendant, 


TRINITY 'TERM 36 GEORGE u. 


ATxYNs and BATTEN v. AMBER. 
12 delaration in this caſe ſtated, That in con- 

ſideration the Plaintiffs would ſell to the Defendant 
a cargo of Memel timber, the Defendant undertook to 
pay them with a bill at two months the amount of the 
value of the timber. It then averred the delivery of 
the timber, and aſſigned a breach in the not giving my 
bill as agreed.” 


The Defendant pleaded the general ifſve and notice 
of ſet- off, © of a debt due by one Hippius to him, 
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A broker who 
has advanced 


money on goods 


may declare on 


a ſpecial con- 
tract reſpe&t- 
ing the ſale of 
them as his own 
goods—nor is 
it a variance, 
though the ſale 
note mentions 
the name of the 


principal. 


and that the timber in en was the property of 


Hippius. 
The caſe on the part of the Plaintiffs was, that 


Hippius, who had been a timber-merchant, employed 


them as his brokers ; they were in the habit of ad- 


vaneing him money on the credit of the cargoes. 


he expected to arrive. 
At the time of the tranſaction in queſtion, which 


was in December 1795, Hippius was in the Plaintiff's 


debt; at which time Hippius, having occaſion for fur- 
ther aſſiſtance, applied to the Plaintiffs to make him a 
further advance on the credit of a cargo on board the 
Sah, then ſhipped on his account. 


The Plaintiffs accordingly, on the 2d of December | 


1795, accepted two bills of exchange drawn by Hip- 
pius on them for 5407. each, on account of timber 
on board the ſhip Sally; Hippius was then 600 J. 


in their debt: and at the ſame time Hippius gave them 


an undertaking in writing, dated iſt December 1795, 
authorizing them to diſpoſe of the cargo of the Sally 
on account. of their engagements for him, and an 
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order on one Hill, the rafter or perſon who receives 
the cargo, to deliver the timber to them. 


This timber was afterwards ſold by Atkins one of 
the Plaintiffs, to Amber the Defendant. The ſale 
note was * of ſo much timber ſold by the Plain- 
tiffs, on account of J. G. Hippius, bill at two 
months.“ 
Before Atkins delivered or fold the timber t to the 
Defendant, he aſked him if Hippius was in his debt; 
the Defendant ſaid he was not, and that he would go 
before the Lord Mayor and make oath of it. 
Soon after Hippius became a bankrupt. 

Cockell Serjeant contended, that the Plaintiffs ſhould 
be nonſuited, on the ground of a variance, the con- 
tract ſtated in the declaration being with the Plain- 
tiffs, whereas that given in evidence was between 
Hippius and the Defendant, 


He contended that the tranſaction ſhould have 
been truly ſtated, and as the fact was; namely, that 
they being entitled to a lien on the timber, had been 
content to part with ſuch lien, and to deliver the 
timber to the Defendant in conſideration of his ac- 
cepting certain bills. 


Adair Serjeant on the other ſide. A dec may 
maintain an action in his own name, even where the 
Principal is known, though payment to the principal 
would be good: but where a factor has advanced 
money on the credit of goods, the principal cannot 
ſtop the money in the hands of. the buyer, it then 
becomes the ſale of the broker; this is ſo reſolved in 
the caſe of Drinkwater v. Goodwin, Cowp. 251. 


In this caſe the Plaintiff had advanced money on the 
: 6 credit 
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eredit of the cargo, and there was a hen given 
to them under Hippius's own order. 


Fhe ſale is of him who has the property in the 
things ſold; in this caſe Hippius had transferred all 
his property in the timber to the Plaintiffs ; they were 
poſſeſſed of the goods, and the ſale was on their 
account, 


.- Evan Tis þ» The objetion is, that the vide 
does not correſpond with the declaration. The fale 
note appears to be a ſale by Hippius; and if it could 

be proved that, by ſuppoſing the contract to be with 

Hippius, the Defendant ſuffered; the Defendane 

ſhould be at liberty to ſet up that ſale againſt the 

Plaintiffs : no ſuch thing appears. It is proved that 

the Plaintiffs had at leaſt a ſpecial property in the 

timber ; the ſale was therefore theirs, and I am of 
opinion it is not a variance. 
The Plaintiffs had a verdict. 


Adair, Serjt. Le Blanc, Serjt. and Wigly for the 
Plaintiffs, | | 
Cocke!l Serjeant, Shepherd Segen, and — 
for the Deleodant. 
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Dos ex dem. BowERMAN v. SYBOURN. 


A bill in Chan- N was an action of ejectment brought to recover | 
dence againſt - the poſſeſlion of premiſes at Lewiſham in Kent. 
the party filing 


it of the facts — in it, even of thoſe upon which the prayer for relief is founded. It is only 
evidence of the exiſtence of ſuch a bill, and of the matters in iſſue between the parties, in order 
do admit evidence from the anſwer or depoſitions taken in the cauſe, 


The title relied upon on the part of the gel of 
the Plaintiff was; that in the year 1760, one Stoddard 
had mortgaged them to George Pym for a term of 
100 years, In 1766 the mortgage money not being 
paid, and Stoddard being then dead, George Pym got 
into poſſeſſion, and afterwards levied a fine of the 
premiſes to the uſe of himſelf in fee. 


In the year 1778, the leſſor of the Plaintiff filed a 
bill againſt George Pym, the mortgagee, for an ac- 
count; to this George Pym appeared, but his death 
ſoon after taking place, no anſwer had been put 
in, but he by his will had deviſed the premiſes to 
truſtees, to the uſe of his ſon John Pym, and in truſt to 
convey them to him on his attaining the age of 21 

In 1789, Jobn Pym, being then of age, made a leaſe 

; for 81 years to the Defendant Sybourn, to commence 
| | 5 „ 5 from 
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from February 1791, at which time a former leaſe 5 
wnich he then had, would expire. 

In 1790, the bill filed for an account agdinſt George 
Pym was revived againſt his repreſentatives; and in 
1794, a decree for redemption was pronounced in 
favour of Bowerman the leſſor of the Plaintiff; and 
* $ybourn the Defendant, who was at that time in poli- 
ſeſſion as tenant of part of the premiſes, was ordered 
to attorn tenant to him; which he had done. 

Under the title, therefore, derived from this decree 
the leſſor of the Plaintiff relied ; the Defendant's 
title was under the leaſe made to him by Fobn Pym, 
which, if good, entitled him to hold the poſſeſſion. - 

The leſſor of the Plaintiff to impeach' this title 
contended, that the leaſe made by John Pym was 
void, inaſmuch as by his father's will the eſtate had 
been given to truſtees, on truſt to aſſign to John Pym 
when he came of the age of 21 years; which aſſign- 
ment they affirmed never had taken place, ſo that at 
the time of the leaſe made to Sybourn in 1789 the 
legal eſtate was in the truſtees and not in him. | 


To eſtabliſh this fact the leſſors of the Plaintiff 
produced a bill in equity, filed in 1790, in which 
Sybourn the preſent Defendant and Jobn Pym were 
_ complainants againſt the leſſor of the Plaintiff Bower- 
man, and one Henry Holt who was the ſurviving 
truſtee under George Pym's will; which bill ſtated a 
former leaſe made in the year 1770 by George Pym 
to Sybourn for 21 years; the will and death of George 
Pym, and that H, Holt was the ſurviving deviſee in 


truſt; and praying that a Dane of the legal 
You, „ | D  _ | 
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CASES AT NISI PRIUS. 
eſtate ſhould be made to Fobn Pym in purſuance of 


his father's will, and that Holt might be reſtrained 


from compelling '$ybourn to pay his rent to him, 
This they contended was evidence that in 1790 


| Jobn Pym had not the legal eſtate, ſo that of courſe 


the leaſe made by him in 1789 was void. 
This evidence was objected to. _— 
The counſel for the Plaintiff, in ſupport of the 
evidence offered, cited Baller's Nif Prius 23 F. 
wherein it is laid down, “ that a bill in Chancery is 
cc evidence againſt the complainant, for the allegations 
« of every man's bill ſhall be ſuppoſed true: nor ſhall 
ce jt be ſuppoſed to be preferred by a counſel or ſo- 
& licitor without the parties Privity, and therefore it 
« amounts to the confeſſion and the admiſſion of the 


e truth of any fact.“ They further argued, that in this 


bill the prayer for relief was founded on thoſe very 
facts, which muſt therefore be taken to be true, as the 
foundation of their equity; though they admitted 
that where the facts ſtated were mere inducement, it 
might be different. 

Lord KExVYON ſaid, the evidence was clearly in- 


admiſſible; that a bill in equity was not evidence 


of any of the facts contained in it, farther than to 
ſhew that ſuch a bill did exiſt, and to aſcertain what 
facts were in iſſue between the parties, ſo as to let in 
evidence of the anſwer to ſuch bill, or of the depoſi- 
tions of witneſſes taken in the cauſe; that it was to 
be taken as the ſuggeſtion of counſel merely, and not 
as evidence or admiſſion of facts. 


His . therelvec rejected the evidence. 
The 
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The counſel for the Plaintiff then replied that, as 
it appeared from the will that there was a deviſe ta 
truſtees in truſt to convey to Jobn Pym, when he at- 
tained the age of 21 years, ſuch n * 
to be ſhewn. _ 

The counſel for the Defendants 144 that a convey- 
ance might be preſumed, and cited England ex dem. 

Sybourn v. Slade, 4 Term Rep. 682. as in point. 

Lord KEN on ſaid, that as the truſtees were bound 
to convey to John Pym on his attaining the age of 
21 years, it was to be concluded that they had done 
their duty; and that the jury might preſume that 
they had done ſo purſuant to their truſt, on his attain- 
ing the age of 21 years. 

The Plaintiff was nonſuited. 

Sbepberd Serjeant, and Leach for the Plaintiff, 

Runnington Serjeant, Palmer Serjeant, and — _ 
naſe for Defendant. 


In the next term, Shepherd Serjeant moved for a 
new trial, on the grounds above relied ; but the Court 
of B. R. refuſed a rule to ſhew cauſe, Vid. 7 T. 
Rep. 3. where the following caſe is cited; Taylor 
v. Cole, Sittings after Hil. 1789, in which Lord 
Kenyon held the ſame doctrine, with the exception, 
that a bill in Chancery filed by an anceſtor was evi- 
dence to prove a family pedigree ſtated therein, in 
the ſame manner as an inſcription on a tombſtone 
or an entry in a family bible, which are evidence. 


— EEE 
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Gobrazx ex dem. — v. Hudson, Sittings before Michael- 
| mas Term 1788. 
This was an action of ejectment. 
The premiſes had been ſettled in truſt, and there was a de- 
| miſe only by the cui gue truſt without any by the truſtee, 
i 5 D 2 5 5 On 
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On an objection being taken, that the truſtee in whom the 


legal eſtate was ſhould have joined in the ejectment, Bower far 
the Plaintiff ſaid, that there had been ſeveral late determinations 


in the Court of King s Bench, that ſuch a demiſe as the preſent 
was ſufficient to maintain the ejectment. 


Lord Kenyon ſaid, that that dodrine had wa been to him 
doubtful, and he wiſhed it to be carried by ſpecial verdid to the 
Houſe of Lords. He ſaid there were a claſs of caſes on this 
ſubje& which had his perfect aſſent ; theſe were, where from the 
circamſtances a preſumption could be raiſed that a conveyance 
had taken place from the truſtee to the eeftui que truſt, Lord 
Grofvenor's caſe in the Exchequer, and the great caſe of Sir 
J. Lowther againſt the Duke of Portland had been decided on 
that ground ; but where there was no room to preſume a con- 
veyance, or the contrary appeared, he was at a loſs to conceive 
how it could be ſupported. The difficulty to his mind was this; 
the Court was thereby aſſuming a juriſdiction which did not belong 
to it, and of a nature which they never poſſefled. Troft eſtates 
were creatures of a Court of Equity, and at no time had the Court 
of King's Bench exerciſed juriſdiction over them. Where a Plaintiff 
ſets up a legal title, it is in the judgment of the Court by what 
evidence they will be ſatisfied it exiſts; but wherever the title 


. relied on is ſuch as that Court has no joriſdiction over, they 


cannot afſume to themſelves ſuch power.—He obſerved that it 
had been ſaid at the bar, that when the equity was clear, a Court 


of Law would entertain the caſe, but not where it was doubtful. 


That doctrine he could not accede to; what is clear to one man 
may be doubtful to another. The law itſelf is clear in all caſes, 


though, from the fallibility of man, ingenuity may in ſome caſe: 
throw a veil before it, which it may be difficult to ſee throdgh. 

The Plaintiff, not being able to bear the expence of a ſpegia] 
verdict, was nonſuited, 
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Dor ex dem. MARTIN & al. v. Wars. 


parent for an houſe and premiſes at Ber. 
mondſey. | 
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If a leaſe is 
made by a te- 


nant for life, 


which turns out 


to be void, and after his death the next in remainder receives rent from the tenant, he thereby 


creates a tenancy from year to year, and the tenant is entitled to notice to quit. 


James Martin was tenant for life, with power to 


make leaſes for 21 years in poſſeſſion, without taking 


a fine, and reſerving the beſt rent that could be got, 
remainder to Thomas Martin, leſſor of the Plaintiff 
in tail. 


In June 1779, James Martin made a . to Stubbs 
for 21 years, but ſuch a leaſe as was not warranted by . 


the power, there being reſerved on it a rent of 361. 
per annum, the premiles being worth nearly double. 

In June 1794, James Martin died, having received 
the yearly rent according to the leaſe. —After his 
death, he having died in the middle of a quarter, a 
perſon who received rent for Thomas Martin, received 
the rent from the Defendant, who was in poſſeſſion 
as aſſignee of Stubbs, and paid over part to the 
executors of James Martin, and 5 to Thomas 
Martin. 


The jeſſor of the Plaintiff at _ leaſe as 


void, not having been made purſuant to the power, 


D 3 5 brought 
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brought the ejectment without having { given any no- 
tice to the Defendant to quit. 
The Defendant relied on the acceptance of rent 


as an admiſſion of tenancy, at leaſt as tenant from 
year to year, and that therefore, as the tenant, he was 


entitled to notice to quit. 


Shepherd Serjeant for the leſſor of he Plaintiff 
contended, that the leaſe in queſtion being actually 
void, no acceptance of rent could ſet it up, or make 
it valid; and cited Jenkins v. Church, Cowp. 482 ; and 


as expreſsly ruling the point, Goodtitle on dem. 


Adeane v. Prentice, Lent aſſizes in Surry before Mr. 
Juſtice Gould, Eſpin. Dig. N. P. 464. where that 
Judge was of opinion that acceptance of rent under 


ſuch circumſtances did not create any tenancy, and 


that the remainder- man might maintain an ejectment 
for the premiſes without any previous notice to quit. 

It was anſwered by the Defendant's counſel, that 
on the death of the tenant for life, the remainder- 
man was at liberty to conſider the Defendant as a 
treſpaſſer, being in under a void leaſe, and to proceed 


| againſt him as fuch without notice; but that he could 


not affirm the contract as to one purpoſe, and diſ- 


_ affirm it as to another, nor accept rent which implied 


a contract, and afterwards, at his pleaſure, diſaffirm 
it, and conſider the party as a treſpaſſer, by bringing 
the ejectment. 

Baron Hetham ſaid, he was of opinion that the 
Defendant was entitled to notice to quit; the rent 
being received eo nomine as rent, which was evidence 
of a contract, and that the Defendant was not then 


conſidered as a * ; that though the caſes had 
5 n 
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decided the leaſe to be void, they certainly did not 
90 the length of deciding, that the act of the perſon 


in remainder might not create a new tenancy from 
year to year, which in this caſe he was of opinion 


he had done. 
Fhe Plaintiff was nonſuited. 
Shepherd Serjeant and Conſt for the Plaintif 
| Garrow and Marryat for the Defendant. 


Ia the next term the Plaintiff moved to ſet the 7 ren ae 
nonſuit aſide ; but the Court of King's Bench con- 


curred in opinion with the Judge and ON the 
rule. 


| | IN THE KING'S BENCH. 


; SITTINGS AFTER MICHAELMAS TERM 
37. GEORGE II. | 


STOREY v. BLOXAu Eſq. 
18. ane , His was an action of aſſumpſit to recover the price 
been referred of a mare ſold W the Plaintiff to the De- 
and an award 8 
made, which fendant. 


award not being 


acquieſced in by the Plaintiff, he 3 in the cauſe; the Defendant ſhould plead me award az 
a ples Puts darreign continuance==comme ſemble. 


The Defendant pleaded non-ofſumpfit, and denied 
the ſale. 

After iſſue had been joined the parties had agreed 
to refer the cauſe to arbitration ; the arbitrators had 
met, and after calling in an umpire had made an 
award in favour of the Defendant. 

The award having been irregularly made, was not 
ſubmitted to by the Plaintiff, and the cauſe now 
came on to be tried on the origina! pleadings, when 
Erſkine as counſel for the Defendant n to give 

the award in evidence. | 

Gibbs for the Plaintiff inſiſted, that it could not 

45 be ſo given in evidence, but ſhould have been 
pPlwKkbaded as a plea puis darreign continuance, 

Lord Kxxvox ſaid, that it was a queſtion upon 

which he had conſiderable difficulty, and upon which 

he would be cautious in giving a poſitive opinion at 

Niſi Prius. That payment was conſtantly given in 

| evidence, 


by 
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evidence, under the general ie at the ſame time 
that a releaſe given after iſſue joined was always ne- 
ceflary to be pleaded; that the impreſſion of his mind 


vas that it could not be given in evidence, but muſt 


be pleaded as a plea puis darreign continuance. 
The evidence was therefore not admitted. 
The cauſe was afterwards referred, 

Gibbs and *Eſpinaſſe for the Faik. 
Erſkine for the Damme 


| SPARROW v. Hawxks. S8 Same day. 
Conf for the aſe and occupation of an houſe on the If at the end of N 
Chelſea road. RS, — 
from year to 


year, the landlord accept. another Fa as tenant in the room of the 2 tenant, without 
any ſurrender in writing, ſuch acceptance ſhall be a diſpenſation of any notice to quit. 


Plea of non- aſſumpſit. 


The action was brought to recover a quarter's 
rent from the 25th March 1794, to che W 
of the ſame year. 

The Plaintiff proved that the Defendant had oc- 
cupied the premiſes for four or five years preceding 
the 25th of March, as a tenant from year to year, and 
had quitted at Lady-day 1794, without having given 
any notice of quitting, to the Plaintiff; that he had put 
into the houſe a perſon of the name of Pickering, who 

had never been accepted as tenant by the Plaintiff, and 
who had quitted ſome time before Midſummer, but paid | 
no rent: the Plaintiff therefore brought this action to 
recover the rent for that quarter, he having let the 
houſe to another tenant from that time, i 


i 
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T be defence relied on was the acceptance of this 
Pickering by the Plaintiff, as his tefiant, which the 
Defendant's counſel contended was a ſurrender to the 
Plaintiff of all the Defendant's intereſt, and an ad- 
miſſion by him of Pickering's tenancy, and therefore 
quoad the Defendant a complete diſcharge. 

Erſkine in reply contended, that notwithſtanding 
this, the Defendant was not diſcharged; for that not 
| having given legal notice to quit at Laay-day, the 


term after that had a legal continuance, inaſmuch as 


there was no legal ſurrender, which he contended, 
under the ftatute of frauds ſhould be in writing, and 
to that purpoſe cited the caſe of Taylor v. Chapman, 
Sittings after Eaſter term 1795; a manuſcript report 
of which he read to the following effect. It was an 
action on the caſe for uſe and occupation of an houſe, 
on a taking at 20 J. per annum, the Defendant offered 
evidence to ſhew, that the Plaintiff had agreed to 
put an end to the holding at the end of a quarter, and 
to let him off on payment of that quarter's rent. 
Lord Kenyon ſaid, that that would not ſerve the De- 
fendant, as all ſurrenders of any leaſes or uncertain 
Intereſt muſt be by note in writing; ſo that there be- 
ing. no legal ſurrender, the party continued tenant. 
That caſe was preſſed as applying to the preſent, but 
it was anſwered that here the year was at an end, and 
ſo the contract determined. 


Lord Kenyon ſaid, that the matter © inliſted on by 
the Plaintiff's counſel, might hold where there was 8 
letting upon leaſe, but in holdings, ſuch: as the pte- 
ſent, from year to year, if the landlord conſented to 
take another perſon i in the room of n — 


#4 =*; 
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end of the year, ſuch was a diſpenſing with notice, 


and an admiſſion of ſuch perſon in lieu of the tenant; 


and that after that, it ſhould never lie in his mouth 


to ſay that the former tenancy continued: if therefore 


there was evidence given that the Plaintiff had fo 
accepted Pickering, he would hold the n * ä 


fendant to be diſcharget. 
The Defendant called Pickering, who WH 2 


treaty between him and the Plaintiff for the houſe, 
and an agreement by the Plaintiff to white-walh i it and 


take him as tenant. 
Verdict for the melee: 
Erſkine and Henderſon for the Plaintiff, 


Mingay for Defendant. 


- 
. | ; * 
* 


-S. .. 


ons V. Pineninb & alt. Sheriffs of 
| London. N 


12 was an action of debt brought to recover 

ſeveral penalties given by Stat. 6 H. 6. and 32 
Geo. 2. c. 28. on the ground of one Mbitcombe who 
was one of the bailiffs to the ſheriff, having taken a 
ſum above the legal fees to which the Defendant was 
entitled on giving bail, and for the bail bond. There 
vere alſo two counts for money had and receiyed, 
and laid out and EI SY 80 


there in endens of the mn doing 1 l 


Same day. 


If a ſheriff's. . 
officer takes. 
money þ< wah 
"Perſon color 


; for a 


The money was taken by the bailiff, and it was 
contended, that unleſs, the money was proved to ” 


have come to the ſheriff's hands, it could not be 
_ recovered 


* 
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recovered in an action againſt the ſheriff, but the 
action would lie only againſt the bailiff. | 


Lord Kenyon ruled, that if it appeal that the 


x money had been wrongfully taken by the - bailift, 


under colour of his office, the ſheriff was liable, 
and that it could be ſo recovered in an action,ggainſt 
him for money had and received. 


The declaration ſtated, that one Mary Huna, 


| widow, had ſued out a certain writ, and in ſetting 


The office of a 
' ſheriff's bailiff 
is particular 
and there can 
be no ſuch 
thing as part- 
nerſhip between 
two ſuch of- 
ficers, ſo as that 
the act of one 
ſhall bind the 
' other. 


It out it ſtated that the ſheriff was commanded to 


« take, &c. to anſwer the ſaid Mary Hari/on,” without 
the word widow. 


This was objected to as a variance ; to which Lord 


| Kenyon aſſented, but on referring to the declaration, 


it was anſwered, that it having ſtated that one Mary 
Harriſon, widow, had ſued out a writ, and the de- 
claration purporting only to ſet out the tenor, and 
it having in that recital words of reference, viz. the 


ſaid Mary Harriſon, that ſuch was ſufficient, His 
_ Lordſhip held that it was. | | 


After giving in evidence an office copy of the writ: 
in order to prove the warrant directed and delivered to 


Whitcombe as the ſheriff's bailiff, the Plaintiff called 


a bailiff of that name, but who in fact was not the 


 Whitcombe to whom the warrant had been directed: 


having failed in procuring the production of the 


warrant from him, he was aſked by the Plaintiff's 


counſel, if he was not partner with the other Mbit- 


combe to whom the warrant had really been directed. 


Lord KEN VON faid,. that could not be; that the 


T nature of the office was particular and perſonal, and 
| ſuch, as that the bailiff only to whom che warrant was 


directed 


+ 


as 
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directed . be reſponſible for its due execution or 
could bind the ſheriff; if the idea of a partnerſhip 
was admitted, ſuppoſe the caſe, that murder was com- 
mitted in the execution of the warrant, could the 


partner be implicated? | 
The Plaintiff failed in producing the” warrant and 

vas nonſuited, ; 

Erſkine and Lawes for the Plaintiff. 

Mingay and Eſpinaſſe for the Defendant, 


MATTHEWS V. Havpon: 8 a: = 


Amer for money wa and ation by the Where a clerk 


ſ 
Defendant to the uſe of the Plaintiff. = \beenſent org 


for any perſon, he ſhall be a good witneſs for the perſon who paid it, to prove the 
over of it, without any releaſe, ous he might himſelf be liable on the receipt of it. 

To prove the money received, the Plaintiff's caſe 
| was, that he had employed the Defendant, who was 
an attorney, to receive the money due to 138 on 4 
bill of exchange. 

A clerk to one Dale proved the receipt of the mo- 
ney by him from the perſon by whom it was payable. 
Dale was called, and proved that Haydon the 
Defendant, had applied to him to permit one of his 
clerks to receive the money for him on the bill: 
that he had ſent a clerk (the laſt witneſs) who 
brought back the money, which was put into the 
caſh- box; but that he had no recollection, nor could 
he ſay that the Defendant 2 nn its but he 
Father _ he 9 
When 
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When the two laſt witneſſes were called, Ming 
for the Defendant objected to their giving teſtimony 
unleſs they were releaſed, on the principle that the 


money having actually come to their hands they would 


be liable to the Plaintiff; and as the object of their 
teſtimony was to charge the Defendant with the re. 


ceipt of it, and fo diſcharge themſelves, that they 
ſhould therefore be releaſed by the Plaintiff, 


Lord Kenyon 'over-ruled the objection. He 
ſaid, that it was the conſtant courſe of M. Prius, 


and was fo decided ex neceſſitate rei, to admit the 
evidence of clerks and porters who were alone 


privy to the receipt of money, or the delivery of 


Where a perfon 


is employed to 
receive 28 
for another, an 

he employs a 
third perſon to 
receive it ſor 
him, proof of 


goods; and there was nothing to diſtinguiſh this caſe 
from the common one, and therefore he admitted 
. f : 

On the evidence of Date, Mingay 3 that 
there was no proof of the receipt of the money by 


" Hayden the Defendant, or of its coming to his hands, 
which he contended to be neceſſary. 


the money having come to the hands of ſuch third perſon i is ſufficient to make the perſon who 
employed him 3 


Lord Kenyon. Where a perſon authoriſes ano- 


ther to receive money for him, payment to the party 


ſo authoriſed is payment to the pi incipal, and if this 


was the money of a third perſon it is ſufficient to 


charge him with the receipt. In this caſe the 
Defendant impowered Dale to receive the money 
for him, by delivering to him the bill of exchange; 
and it being proved to have come to Dale's hand, 
it ſhall not be allowed to the Defendant to _ 
the roenipe of it, 


$ 5 . Tbe 


„ 


2 
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The jury found for the Plaintiff. 
Carrot and Marryat for the Plaintiff, 
e T8 


CROMWELL & alt. v. HyYNSON. 


HIS was an action to recover the amount of a 
bill of exchings” of which the following is a 


copy: 
F tc Jamaica, Montego Bay, Ath Sept. das 


Ninety days after fight pay to Mr, Jo/eph 


« Hynfon, or order, 200 J. ſterling, value received, 
«6, 8 BgNJAMIN La. 


To“ Sir P. H. Clerk Bart, 
ce at Meſſrs. David/on and 


* * 
CI 0 
— I — 


* PALETHORP „. Furni8n, Sittiogs at Wefminte aller 


| Trinity Term 23 Geo. 3. 
This was a declaration for goods ſold and As- een nt 


non aſſumpſit, and non aſſump/it infra /ex anno The Plaintiff relied 


on a new promiſe as an anſwer to the ſtatute of Limitations, 
which was made by the Defendant's wife who managed the den- 
neſs, and generally gave orders and paid for goods. 

BuLLes J. (who ſat for Lord Mansfield) held, that her pro- 
miſe was binding on the Defendant, and took the caſe out of the 


flatute of Limitations, and ruled that the promiſe of any ſervant 
or agent intruſted by the Defendant to tranſaR his buſineſs for 


him would have had the ſame effect. 


Mingay and Ruſſell for the Plaintiff, e 
— for Defendants, 
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This bill was indorſed by Hynſon the Fr 


to the Plaintiff in Jamaica, where Hynſon (who was 


the maſter of a ſhip) then was; but his reſidence was 
in England, he having a dwelling-houſe at Stepney 
Cauſeway, where his family lived. 

The bill was preſented for acceptance to the 
drawee, and refuſed ; upon which it was immediately 
proteſted, and then ſent to Hynſon's houſe at Stepny 
Cauſeway for payment, with notice of its non-accept- 


- ance, 


Hynſon was not then in England, but the bill was 


ſhewn to his wife, from whom payment was de. 


manded, and ſhe was informed. of all the circum- 
ſtances of non- payment, &c. 


This was given in evidence by the Plaintiff. 
For the Defendant, Garrow ſtated his defence to 


be, 3ſt, That the notice given to Hynſon the De- 


fendant as the indorſer, ſhould have been ſent to 
Jamaica, where he was at the time when he indorſed 


the bill, —2dly, That a demand on the wife was not 
- ſufficient. 3dly, That it was neceſſary, and the 


_ "eſtabliſhed uſage among merchants, which he ſtated 
he was prepared with evidence to ſhew, that when 


notice is given of the non- acceptance or | non-pay- 
ment of a bill, it ſhould always be accompanied with 
a copy of the proteſt. 


Lord Kenyon overruled all the objections, and 
the Plaintiff had a verdi& to the amount of the bil. 
Erſkine and Conſt for the Plaintiff, | 


Garrow for the Defendant. 
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HARRISON v. MILLAR. 


T* was an action on a policy of inſurance on the 
ſhip Ann and e bound from 3 
to London. 


Where a num- 
ber of owners 
of ſhips ſub. 


ſcribe a _ 


tioned to their property, and da a other's 8 property e and are only liable 
to loſſes in their proportions of the fund ſo ſubſcribed, N is not within the Stat. 6 Geo. 1. c. 18. 


he caſe, as it appeared in evidence, was, that ſeve- 
ral ſhip-owners in the North of E»g/and had formed 
themſelves into a ſociety, called the Whitby Aſſocia- 
tion. The object was for the mutual protection of 
the property belonging to each. Each of the mem- 


bers paid into the bands of a treaſurer a ſum of | 


money proportioned to his property in the ſhipping, 
which formed the ſtock of the fociety ; and when any 
loſs happened-it was paid by the treaſurer out of the 
joint ſtock. The engagements were in the forms of 


policies of inſurance, and were ſubſcribed by each of 


the members, and each infured according to the re- 
ſpective value of his property; and they did not 
undertake collectively or for each other. 

On this being made out in evidence, Erfline for 
the Defendant objected, that the Plaintiff could not 
recover, as this caſe came within the principle of the 
ſtatute of 6 Geo. 1. c. 18. F 1. which prohibits all in- 


ſurances by corporations, and all ſocieties or partner= 


ſhips for aſſuring ſhips, Se. except thoſe mentioned 
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in the act; and cited Sullivan v. Graves, Park Inju. 
rauce 8. and Michell v. Cockburn, 2 H. Black. 359. 


Lord Kenyon over- ruled the objection.— His Lord- 


ſhip ſaid the ſtatute 6 Geo. 1. was levelled againſt 


companies or partnerſni ps where there was a joint un- 
dertaking, and their joint credit held out as a ſecu- 
rity for inſurances.— But that was not the caſe here; 
the aſſociation here. undertake in their individual 


characters only, and in ſuch characters have under- 
written the policy. They ſtand in this reſpect as in- 


dividual underwriters. The Plaintiff is entitled to 
recover. 5 VVV 

Vide Lees v. Smith, 7 T. R. 338. and the caſes 
cited in that caſe; wherein it was decided, that 
where a company of ſhip-owners had agreed to in- 
ſure each others ſhips, and covenanted /everally, but 
not jointly to pay a certain ſum in caſe of a loſs, in 


proportion to their reſpective ſhare ; but further co- 


venanted, that in caſe of the inſolvency of any one of 
the members, or his inability to pay, that the propor- 
tionable part or ſhare of ſuch member ſhould be mad: 


good by the other members of the company, This lat- 


ter covenant was held to bring an inſurance ſo made 
within the ſtat 6 Geo. 1. 


Law and Park for the Plaintiff, 
Erftine for the Defendant, 
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Warwyn and others v. 87. Omrm. 


1 was action of aſſump 2 brought to recover 
the amount of a bill of exchange drawn by the 
Defendant on one Deane, in favour of one 7. bomas, 
and by Thomas indorſed to the a who ” 
bankers. 


. 


? 


If there are 
effects of the 
indorſer in the- 
hands of the 
acceptor, but 
none of the 
drawer, and the 
bill is 2 
and no notice 


has been given to the drawer— the holder may maintain an action againſt the drawer who has | 


had no effects in the hands of the acceptor z nor can he defend himſelf on Un of want of - 


notice, there being effects of tlie indorſer in the acceptor's hands. 


Deane and St. Quintin lived at Reading, The bill 
was due the 27th March 1796, and was not paid 
either by Thomas the indorſer, or by Deane, and no 


notice was given to the Defendant (the N till 


the firſt of April. 


be Defendant relied on the want of notice as «the 
ground of his defence. 


For the Plaintiff. it was anſwered, that hin. was A 
mere accomodation bill, and that there were no effects 
of the Defendanr's in the hands of Deane the accep- 


tor, and that notice was therefore unneceſſary, _ 
To prove this fact Deane was called; he ſaid that 


title deeds of an houſe of his with Deane, (who was an 
Utorney,) for the purpoſe of raiſing money; no moncy 


Themas having occaſion for money, had ladged the 


had verge raiſed at the time the bill was drawn or pay- | 


hs n able; 


Securities left 
in the acceptor's 
hands to raiſe 


money has heen 
raiſed - are not 
effects: in the 
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| able ; and there were no other effe&s of 7 homas's 
in the hands of Deane at any time. 

Exxz Ch. J. left it to the jury to ſay, whether this 
was a mere accommodation bill, or whether this 
conſtituted effects in the hands of Deaxze. > 

The jury found that there were effects of 2 22 
in ache hands of Deaue. 

Another ground upon which the Plaintiffs con- 
| leaded that notice was,diſpenſed with was, that in fact 
at the time the bill became due, Sz. an had ab- | 
ſconded, to avoid his creditors. 

To this point the evidence was, that 87. Quintin 
| (who had kept a ſchool at Reading) had become in- 
ſolvent, and had left Reading, having before com- 
pounded with his creditors ; but the Defendant proved 
that after he had ſo left Reading, he had come to 
London, and kept a ſchool; but it appeared to be in 
great obſcurity, vp two pair, of ſtairs. in 7. ond 
Street. c 

Upon this evidence the Defendant's counſel CON» 
tended that he was diſcharged, 

His Lordſhip left it to the jury to ſay, e 
3. Quintin had abſconded to avoid his ee 


The jury found that he had not. | 

The Defendant's counſel] then contended that he 
was diſcharged, for want of regular notice. Firſt, 
vpon the jury having found that there were effects 
in Deane's hand. 2dly, Becauſe the fact of his ab- 
ſconding with intent to defraud his creditors had been 


negatived by the finding of the jury; 


For 


5 


the; jury was deciſive againſt the Plaintiffs. 
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For the Plaintiff it was anfwered, that the finding 
of the jury on the firſt point was deciſively in their 


favour, as the fact of Deane having had effects of 
| Thomas in his hands, could not diſcharge St." Quintin 


the drawer, when the jury had found that there were 3 


no effects of his in the hands of the acceptor; and 
that it was of no importance from what quarter effects 
came into the hands of the acceptor, if they did not 


come from the drawer, as in ſuch caſe only he could 


inſiſt on notice, and avail himſelf of the want of i it, 


in his defence to the action. 
The ſecond point was not ordfied, as the Plain- 


tiff's counſel contended, that the firſt point being 


found in their favour, the fact of abſconding was un- 
important, 

The Chief Juſtice ſaid, be PRE WY the finding of 
Effects 
were found in the hands of the acceptor, and as it 
ſeemed to be a bill drawn with a mutual underſtand- 


ing among all the parties, he thought notice was ne- 


ceſſary; but another point having appeared in the 


cauſe which he alſo thought deciſive, he e take 


that into his conſideration. 


The point alluded to was this. Aber he hh 
of June the Plaintiffs had ſued Dean the acceptor, 
and Thomas the drawer, on the bill. Deane had been 
an attorney at Reading; he being under difficulties, 
Mr. Anneſſey, member of parliament for that place, 
bad applied to the Plaintiffs for ſome indulgence 
for him, ſtating his ſituation, and that he had ſome 
Proſpect of being ſoon of ability to pay. In anſwer. to 


that application the Plaintiffs had written to Mr. has Þ 


E 3 Angle, 


Where a bill has 
been diſhonored 
by all th: par- 
ties, and notice 
has not been 
neceſſary to be 
given to the 


drawer, he hav. 


ing no effects in 
the acc 56 
hands, the giv- 
ing time to the 


brought does 
not diſcharge | 


the drawer, 


b Ge. I I” 2 DS. 
3 * HATES - — 
%s 2 - 1 
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Anneſey, conſenting to grant ſome indulgence, and to 
give time to Deane for the payment. 


The letter of Mr. Annecy and that of the hw: 
tiffs in anſwer to it were produced. | 
The Counſel for the Plaintiffs contended, that by 


law this was no diſcharge to the drawer, as the holder 
of a diſhonoured bill might, if he thought fit, give 


time to any of the parties, as, having a right to call 


upon all, he might make with them what terms he 


pleaſed; that in the caſe of Jobiſon v. Kenyon, 2 Will. 
262. it had been held that the holder of a bill might 


receive part of the money from the indorſer, and re- 


cover the remainder from the drawer. They further 
urged that the caſes in which the drawer had been 
diſcharged on the principle of time having been given 


to the acceptor, was where the drawer was entitled 


to notice, which here was not the caſe, there being 
no effects of the drawer's in the hands of Deane. But 
in the preſent caſe the giving time was not of uſelf 
a diſcharge ; it muſt be explained quo animo; it was 
done. The giving time, which is a diſcharge, is, where 
the holder of a bill at the time it becomes due, con- 
ſents to give the acceptor time; there he enters into 
a new contract with the acceptor, and truſts to his 
ſecurity only; and ſo are all the caſes; but where a 
bill has been for ſome time unpaid, and the holder 
ſceking to recover againſt all the parties, allowed 
ſome time to one of them, that ſhall not operate 451 
diſcharge. 


His Lordſhip however was of opinion that this 


giving time was by Jaw a diſcharge, 1 directed a 
verdict for the Defendant, | 


Shepber 


| MICHAELMAS TERM 37 GEORGE 17: 


Shepherd Serjeant and ' Eſpinaſſe for the Plaintiffs, - 
c Serjea: nt ad hired for the Defendant. 


la the next term, Shepherd Serjeant 8 for a 
new trial, when the other Judges of the Court of 


Common Pleas differed in opinion with the Lord 


Chief J 8 25 and granted a new trial. 
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Bankers in Lon- 
don to whom 
bills are paid by 
perſons who 
keep their ac- 
counts with 
them, may 
pledge them as 
a ſecurity for 
money tobe ad- 
vanced to the 
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Corrixs v. MarTiN & al. 


ROVER for two bills of exchange. 


Collins the Plaintiff lived in Kent, and kept 
an account with Meſſrs. Nightingales as his bankers, | 


On the 2d of May he ſent up the bills in queſtion 


to be received by the 1 and to be carried to 
his account. 


bankers, if the perſon who ſo advances the money had no notice 1 the ſtate of the account 
between the banker and his cuſtomer. 


On the 18th of June, Nightingales having occa- 
ſion for money, applied to the Defendants who were 
alſo bankers, to procure it, on a depoſit of good bills; 
the Defendants agreed to accommodate them, and lent 


them 1000/7. and the Nightingales gave them an ac- 
| knowledgment in writing, that they had received 


1009,/. on account of four bills depoſited in their 


hands; ; two of theſe belonged to the Plaintiff. 


The bills, as they were received from Collins, had 
been entered in Nightingales books, and at the time 
of the tranſaction with the Defendants, a conſider- 


able balance was due by Aer to Collins the 
Plaintiff. 


Shepherd Serjeant for the Plaintiff contended that 
the Defendants had by law no power to hold the 


bills, inaſmuch as they derived their title from the 


Nightingales, who had pawned the bills, which by 
| by 


CASES AT NISI PRIUS. _=_ 
law they had no right to do: he ſtated that the caſe 
of bankers was ſimilar to that of factors, in having E 
depofits made for particular purpoſes; factors by laß MF 
could not pledge goods depoſited in their hands; 
neither by patity of reaſon could bankers. The only 
caſe in which by poſſibility ſuch. a tranſaction could be 
juſtified, would be where the banker was in advance 
for his cuſtomer ; there the law gave him a lien upon 
the bills in his hands, which perhaps might be ex- 
' tended to the right of pledging; but here the balance 
was in favour of the Plaintiff, not of the bankers ; 
he therefore. relied that Nightingales having no pro- 
perty or power to diſpoſe of or Jeng the bills, the 

Defendants had by law. no title. 

. Evar Chas aſked if the D had any no- 
tice of tranſactions or ſtate of the accounts between 
the Plaintiff and Nightingales, or if he by any in- 
ference could collect it ;—if not, there was an end of 
the queſtion, as he would-not allow it to be 3 
in the city of London, whether bankers had the powe 

ſo to diſpoſe of bills paid into their houſes, en 
ſuch tranſactions were the conſtant courſe of buſineſs, 
and the daily practice of the city. There being no 


evidence of notice, his Lordſhip ordered the Plaintiff | 
to be called. 


Shepherd Serjt., DO Serjt., and en forthe 
_ Plaintiff, 


Le Blanc Serjt. and n Se t. or the. be. 
n 


1 


— 
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ARGUED AND RULED 
AT NISI PRIUS, 
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LAST SITTINGS IN TERM. 


de. 


, Ro — 


HoGAN v. SHEE. 


Where 1 82 was an action of aſumpfit for money had and 
——_— __ =. received. | 
for any thing to 


r 
commence an action to recover it back, though it was ſtipulated to be 

in cafe of Defendant's failing in performance of what he had 

Plea of non · aſſumꝑſit. : 

The action was brought to recover a ſum of 1000. 

which had been given to the Defendant by the Plain- 

tiff, as a conſideration for the Defendant's procuring 

for his brother a place of a Cadet in the ſervice of 

the Eaſt India Company, which he had undertaken 


5 „ 


—_ PT 


CASES AT. NISI PRIU 8. 
The Defendant had given a note by which he 


promiſed to repay that ſum. within three months, 
in caſe he did not procure the place within hp time 


limited. 
The Plaintiff proved this note, and alſo Rated char 


the intereſt by which the Defendant had repreſented | 


he could procure the appointment was, that of Sir 


Stephen Luſbing ton, or Mr. Beſanguet; the latter of 


whom was called to prove that the Defendant had no 


manner of intereſt with him, nor were ſuch appoint- 
ments to be procured for money. 


The Plaintiff having diſcovered the deception, 


brought his action immediately, without waiting for 


the three months to be expired. 

It was ſtated by Erſtine, and aſſented to by Lord 
N that where a contract is to be performed 
in a given time, and it is Son fide, no action can be 
brought until that time is expired; but where it is 


not bond fide, as where a party undertakes to do any 
thing, and on the faith of it, another pays a ſum of 


money, and it appears ſuch perſon cannot perform 
what he has undertaken within the time ſpecified, ſo 


that the taking of the money was fraudulent, the party 


may conſider the agreement as a nullity, and proceed 


immediately to recover back the money. 


The objection to the action was, that it was not 
maintainable till after the three 9 were ex- 


pired. | | | 
Lord Kenyon ruled that it was then nN 


and ſaid he had ſo ruled it on other occaſions, in the 8 
Caſe of goods fold on credit; in which caſe, if it appear - 


42 W On nr Rm on the part of the 
| buyer, 


* 


CASES AT NISI PRIUS, 


buyer; though the time of credit was not expired, 
he was of opinion the party might conſider the 
credit as void, and proceed immediately for the re · 
covery of the money. 


The Plaintiff had a verdict. _ 
- Erſkine and Jervis for the Plaintiff, 
Garrow for the Defendant. 


Vide De Symons v. Minchwick, ante 430. 
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SITTINGS AFTER TERM 
AT WESTMINSTER. 


—— 
14. 2 Azvax U. SHARPE and G1LSON. 


| Where one | * was an action of — by the Plaintiff as 


ws ee indorſee of a bill of exchange drawn by R. 


nn LE Cowan on one Rae, at two months after date in favour 

ge 

the party az Of R. Packer for 60/, dated the 4th of March 1796. 
whoſe — 
it is done, knows that it ts not on the partnerſhip account, nor for their Apt but is the aft of 
the partner only, he cannot ſue the firm on that bill, | — 
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The caſe as proved on the part of the Plainiff 
was, that on the 1ſt of March, the day on which the 
bill bore date, Giſſon one of the Defendants brought 
the bill in queſtion to the Plaintiff, and requeſted him 
to diſcount it; the Plaintiff ſaid he could not do it 

| himſelf, upon which the Defendant Gil/en anſwered, 
he could get it done for him, but wiſhed the buſineſs 
to be kept a ſecret from his partner Mr. Sharpe; to 


which the Plaintiff aſſented and took his bil 
14 : The 


a—_— . 


Der TERM 37 1 GEORGE UI. 
The witneſs then proved, that the indorſement 


« Sharpe and Gilfon'” was 6 the handwriting of 


Gil/on. —- 

On this evidence the Plaintiff reſted his caſe, 
Lord Kenyon. This action, under the preſent 

proof, cannot be ſupported; the bill is indorſed by 

one partner in the name of the firm; one partner 

certainly may indorſe a bill in the partnerſhip name, 


and if it goes into the world, and gets into the hands 


of- a bond fide holder, who takes it on the credit of 
the partnerſhip name, and is ignorant of the circum- 


ſtances, though in fact the bill was firſt diſcounted for 


that one partner's own uſe, in ſuch caſe the partner- 
ſhip is liable; but the caſe is different where the 


party who brings the action was himſelf the perſon 
who took the bill with the indorſement by one partner 


only, and was informed that the tranſaction was to be 


concealed from the other; he cannot ſue the partner- 


ſhip, the tranſaction indicates that the money was for 


that partner's own uſe, and not raiſed on the partner- 


ſhip account, therefore ſhall not be allowed to reſort 
to the ſecurity of the partnerſhip, to whom in the 
| original tranſaction he neither looked or truſted, 


The Plaintiff was nonſuited. 
Garrow and Manley for the Plaintiff. | 
Erſkine and *Eſpinaſſe for the Defendants, 


825 
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Dec. 14th. | Rex U. CRos SLEY Gent. 


* \ 


The book bs 2 was an 1 againſt the Defendant for 
the Maſter's 


office wherein perjur Ye 
are entered the 


names. of the attornies of the court is good evidence to prove a party. an attorney, without pro. 
auction of the roll. 


In the courſe of che cauſe it became neceſſary to 
prove the Defendant an attorney of the Gout: of the 
King's Bench. 

A clerk from the Maſter's office was hed who 
——— a book from the Maſter's office, in which 
was contained he names of all the attornies of the 
Court. 

Erſkine aſked him, i that was the original ſub- 

ſcribed by attornies on their admiſſion ? = 

He anfwered, That when an attorney was admitted 
4d took the oaths; he ſubſcribed a roll which was 

the original roll of attornies, from whence the names 
were copied into the book produced. 

Erfeine objected that the original roll ſhould be 

produced. | 
Lord Kenyon. This book being produced by 
the officer of the Court, in whoſe ane it is 
kept, is ſufficient. . 
| Adair Serjeant, Mills, and Ruſſell for Plaintiff 
Erſkine, Garraw, and Manley for Defendant. 
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The Defendant was convicted, and ſentenced to 
ftand on the pillory and be afterwards tranſported. 
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BurpoN Gent. v. WEBB. a 72 
| rs 
A SUMPIIT for money paid, laid out, and expended, Where an an- 
nuity has been 
with the common counts. | made void by 
reaſon of a de- 
ſect in the memorial, and the attorney who prepared the conveyances is ſued by the grantee 


| for negligence, and a verdict recovered againſt him to the amount of the canfideration money 


paid for the annuity, which he e! he cannot TEINS it o over ea the — in an ain 
of aſſumpũt. 


Plea of the general uwe. . 

The caſe was, that one Veöò had granted an an- N 
nuity to „ Burdon the Plaintiff was attorney . 
ſor the grantee. 1 


A memorial of this annuity not hn been pro- 


| perly regiſtered, on application to the Court it had 
been ſet aſide, and the grantee being at that time 


dead, his executors brought an action againſt Webb 


for money had and received, being the conſider. 


| ation paid to him for the 2 and had a verge 
_ againſt him. 


Webb being then in diſtreſſed circumſtances, and 
not paying the money recovered againſt him, the 
executors brought an action againſt Burdon for ne- 
gligence: — before the trial he gave a cognovit for the 
amount of the conſideration money paid for the un- 
nuity, and afterwards paid it; and this action was 


| * * Webb for the OP ſo ron ED. e 


Pe. 


328 


Same day. 


If an inftru- 
ment executed 
abroad by the 

laws of that 
country re- 
quires aſtamp, 
the party who 


holds it cannot 


recover on it 


CASES AT NISI | PRIUS, | 5 


Per . KENVYON.—It cannot be ſupported, 1 
à party by his own act and without the conſent of 


another, by pay ing money for him, can maintain an 


action on it; if it was fo, it would be of the worſt con. 
ſequeaces, as by that means a man might get his 
greateſt enemy for his creditor: if a ſurety pays mo- 
ney for his principal, as ſuch was paid by reaſon of 
the ſecurity, he may maintain, an action for it againſt 


his principal. I have often ruled that point; but in 


the preſent inſtance the caſe is very different, the 
money has been paid by the attorney for his or 
negligence, and this, being in conſequence of an action 
brought againſt himſelf, it will not entitle him to 


maintain an action againſt the Defendant.— The | 


Plaintiff muſt be nonſuited. 
Wigley for the Plaintiff, 


. Erſeine for the Defendant. 


Avas v. Hopcsox. 


T* was an action by the Plaintiff, who was 2 

ſailor, againſt the Defendant, who was a Captain 
of a We: India ſhip, called the Neill Malcolm, to re- 
cover the amount of wages for the voyage or rut 
from Jamaica to London. | 


here, unleſs i it is aged, with the ſtamp of the foreign country. 


* 


Puring the voyage, in conſequence of the great 
ſcarci city. of ſeamen in the Viaſt Indies, the wages for 


thawvoyage home. were conſiderably advanced, and it 
was uſual with the ſeamen not to engage for monthly 
wages, but for a groſs ſum for che voyage, general) 


from 40 to 50 guineas, . 


HILARY TERM 3) GEORGE III. | 
This eontract was uſually entered into by the Cap- 
tain giving the ſeaman a promiſſory” note for the 
amount of the ſum he was to receive; theſe were 
called run notes. 
| In the preſent caſe the Defendant ns the 
Plaintiff, on the 25th day of July 1796, at Savannab 
be Mar in Jamaica, for the homeward voyage, for 


the ſum of 50 . and gave him hs he. | 
note : 


« Three days after the arrival of the ſhip: Neill 
« Malcolm at her moorings in the river Thames, I 
« promiſe to pay William Alves 50 guineas, if he 
« does his duty as an able ſeaman on board the ſaid 
« ſhip. | - 


® J amaica, July 25th, 1796. 5 J. . Hopozon,” 


to the note, and the neceſſary averments in the de- 
claration which entitled him to recover. 


In anſwer to this caſe the Defendant. called a 
clerk from the office of the Secretary of State, who 
produced the acts of aſſembly of the iſland of Jamaica, 


poſed on every ſheet, or piece of paper whereon was 


vas not ſtamped, and they therefore contended it could 


not be given in man and whe "TUG be non- 
ſuited. © . * 


For the Defendant it was 3 that this was 
a mere revenue law of that country, by which the | 
courts of this country were not bound, 


The Plaintiff proved the Defendant' 8 handwricing 


by one of which a ſtamp duty of 15. 3 d. was im- 


written any promiſſory note above 20. and not exceed- 
ing 501. and fo progreſſively.— The note in queſtion 


Vor. II. F | Lord 


« & "= » 
K * 
. 


Sa; 
Js »# 2 * * 
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Lord Kznyor, In deciding on ftruments made 
F aer I think we are bound to conſider the laws of 
that country where the eontratt is made, and if they 
are not obligatory by ſuch laws, they cannot be enforced 
here. —By the law of Jamaica, given in evidence, 
the inftrument produced would be invalid for want 
of a ſtamp.— I am therefore of opinion that we cannot 
give it validity here, —However let the Plaintiff take 
a verdict, with liberty for the Defendant to ſet it 
ꝛ:t̃ide, and that a nonſuit be entered. 
7 Term Rep. In the next term, it was accordingly moved b 
9 Mingay, when the Court agreed with his Lordſhip in 
opinion - but granted a new trial on another point. 
— Upon which the Plaintiff ultimately ſucceeded, 


Garrow and Eppinaſſe for the Plaintiff. 
Mingay for the Defendant. 


— 
Don ex dem. MILLER v. Nopxx. 


When an eject- * was an action of ejectment brought to recover 
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ment has been 
brought on the poſſeſſion of certain premiſes in Leadenhall- 
demiſe of an in- : 
: fant, which has # reet.. | 
been compro- 


miſed, and the tenant in poſſeſſion hs OG to the infant; * the le ſſor of the Plaintif 
on his coming of age does not accept rent or do any act to confirm the tenancy; yet as the forme! 
ejectment was brought at his fuit and for his benefit, he ſhall not be allowed to conſider the ł · 

- nant as nnn. and bring a new cjocment without giving notice to quit. 


The leflor of the Plaintiff proved a title unde 
one Ann Hobbs as her heir at law, and a fine levied. 


It appeared further in evidence, that ſubſequent to 
the levying of the fine, a former ejectment had been 


5 brought on the demiſe of the preſent lefſor of the 
8 3 Plaiotif, 
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- Plaintiff, who was then an infant, againſt the proſent 


Defendant for the ſame premiſes, when à campro- 
miſe had taken place and the geftment ſettled, by 
the attorney for the Plaintiffs taking 1007, far the 
rent in arrear, and the coſts, on behalf of the infants 
and the Defendant agreeing to attorn tenant to him. 


At the time of bringing the preſent ejectment the 
leſſor of the Plaintiff had attained his full age, hut 


there was no evidence of any rent having been paid 


to him after his coming of age, or of his OR: 
of the agreement above ſtated. 1 ts 01 


The eje&ment was brought without any notice to 


quit. This, by the Deſendan i it t was AY was 


neceſſary. 
For the Plaintiff it was EL un chi dr 


of the Plaintiff having proved a title in himſelf and 


never having done any act confirmatory of the ggree- 


ment ſo as to create a tenancy, he was not bound 
to give any notice to quit, but at liberty to conſider 
the Defendant as a treſpaſſer. 

On the other hand it was urged for the Defendant, 
that the infant was bound by the agreement ſo entered 
into; and the attornment being then made to him, 
a new tenancy was thereby created, and of courſe the 
Defendant entitled to notice to quit: and that it would 
be particularly hard on the Defendant, who, on the 


belief of his term being enlarged and confirmed, had 


expended a large ſum of money in the i aa 
of the premiſes, 


Lord KEN VON ſaid, he 3 the e 


as binding in equity, and capable of being there en- 
; forced z and that, notwithſtanding the infant was not 


F 2 ; Sy 


Fg 0 


©". CASES Ar NISI PRIUS: - 
a'party to the agreement, nor had confirmed it, the 
agreement having been entered into after an eject- 


ment brought at his ſuit, he was of opinion, he had 
thereby eſtabliſhed the Defendant's title, as againſt 


himſelf, and thereby a new tenancy: was created, and 


the Defendant could not be conſidered as a treſpaſſer. 


A notice to quit not having therefore been given, 


the Plaintiffs ſhould be nonſuited.—His : Lordſhip 


however added, that had there appeared any thing 
fraudulent in the bringing the firſt: r r 


the agreement entered into under it, he ſhould 


have ruled, that the Defendant ſhould have no 


benefit from it; but as no ſuch. thing had e 
he ſhould nonſuit the Plaintiff. 


Gibbs and Reader for the Plaintiff. 


 » Wed and Shermer for the Defendant. 


- 


a -* "es 
23 
5 
nf 3 
Ft 
{1 18 
yi 
- 
> By * 
5 
* 


8 ; EVE WE ION I ee A A dr ²⁰ Goats Stag 4c. 
Lee ate lids Hh bots eG BE ae: OE Ut ß ⁰§˙—ĩÜꝙ§½ ES 0 ER OT 
2 c 7 N WEE 3 Ly IST * 3 = MEET TY V8 e 
WW d. + bd n : 5 3 9 þ 7 * 4 He 2 A 
* I * * 2 7 * * en 


IN THE COMMON" PLEAS: 
SITTINGS AFTER TERM goes 6 
AT WESTMINSTER. £2) bs NO 


* & 
6 . * 


& T, 
ASTON v. HEAVEN & ald. Tww, 


asE againſt the Defendants as proprietors of the N 
Saliſbury ſtage coach, for negligence in the dri- forinjuries 
happening to - 
ving of the ſaid coach, in conſequence of which the paſſengers, 
coach was overſet, and the Plaintiff much bruiſed ———.— | 
and her finger broke. agen AA T uhere there has 


| been no negli- 
gence. or default in the driver. 
Where there is no other carriage on the road the driver may keep in the middle of 


the road, and ot bound to keep on the left hand fide of the road, even though 

night have preceded from the coun nk; bekng ba ths proper fide, e 
The Plaintiff proved the overſetting of the coach, 

| and the accident having happened from the 1 0 

ſetting of the coach, ſhe being an outſide paſſenger... 


The. defence relied upon was, that. the coach 
was driving at a regular pace on the Hammer/mith 
road, but that on the ſide was a pump of conſiderable 
height, from whence the water was falling into a 
tub below ; that the ſun ſhone bright at the time, 
and being reflected ſtrongly from the water, the 
horſes had taken fright and ran againſt the bank at 
the oppoſite ſide, where it was overſet, 


Thele facts were made out in Sei it alſo 


appeared that at the time of the accident the coach 
vas not driving on the right ſide of the road, 
* | but 


$14 


but on the middle of it, but that in fat there e way 
nd other carriage at that time on the road. 


liable in all caſes, except where the loſs or injury aroſe 


carrier ſhould be liable. 


in the middle of the road, whereas had it been 


ther relied that there was ſome evidence that the | 


jury happens from the act of God or of the king! 


CASES AT NIST PRIVS, 


Adair Serjeant far the Plaintiff rontetded, AM this 
was no defence to the action. He contended tha 
this was the caſe of an action againſt a carrier, and 
the rule, as the caſe of goods, applied to the caſe of 
the carriage of the perſon ; and that they ſhould be 


from the act of God or of the king's enemies, —5So 
that, let the miſchief happen under what circum- 
ftances it would, except in thoſe two mentioned, the 


Bot ſhould it be neceſſaty to prove pabht te- 
gligence, he relied that there was evidence of it her, 
it having been proved that the carriage was driving 


driving on the left ſide, which by law the driver ws 
bound to do, the accident might not have happened 
on account of the greater diſtance to that ſide where 
the bank was, which cauſed the accident, — He fur- 


coachman was then driving with looſe reins. 


Exxk Chief Juſtice. © This action is founded er- 
tirely in negligence. It has been ſaid by the counſe 


for the Plaintiff, that wherever a caſe happens, even 
where there has been no negligence, he would take 
the opinion of the Court, whether Defetdants ci. 
cumſtanced as the preſent, that is, coach owners 
ſhould not be liable in all caſes, except where the in. 


enemies. I am of opinion the caſes of the loſs of 
* by carriers and the 3 are totally m_— 


15 
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When that caſe does occur, he will be told that car- 
riers of goods are liable by the cuſtom to guard 


againſt frauds they might be tempted to commit by 
taking goods entruſted. to them to carry, and then 
pretending they had loſt or been robbed of them: 


and becauſe they can protect themſelves ; but there is 


no ſuch rule in the caſe of the carriage of the per- 
ſons.— This action ag on the Worn of negli- 


| gence only. | 
It appears 17 the evidence, that a perſon was on 


the roof; that undoubtedly alters the centre of gravity, 
and makes the carriage more liable to overſet, and if 


the conſtruction of the carriage was ſuch that by 


putting a perſon on the roof, it renders it unſafe, I 
think in ſuch caſe the owners. would be liable; but 


that is not to be preſumed to be ſo, without evi- 
dence. 


It has been relied that the coach was on the wrong 


Gde of the road; but it is alſo in evidence that there | 
was no other carriage at that time on the road: in 


ſuch caſe I am of opinion that nothing is imputable 
to the driver; when there was no other carriage to 


interrupt him, he had a right to go on what part of 


the road he thought fir, 


The immediate cauſe of the co is agreed. on 


all hands; the queſtion therefore depends on the con- 


ſideration of whether there was any negligence in the 
driver: it is ſaid he was driving with reins ſo looſe 
that he could not readily command his horſes ; if that 


was the caſe the Defendants are liable, for a driver is 
anſwerable for the ſmalleſt negligence. But if this 
does not appear, and the accident appears to have 


ariſen from any unforeſeen accident or misfortune, as 


F 4 from 
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same day. | 


When a decla- 
ration is on a 
contract ſtated 
ſpecia. ly, it 
muſt ſet out the 
Whole, but 
when it is on 


"CASES AT NIST PRIUS, 


from the Wortes ſuddenly taking fright, in ſuch caſe 
the Defendants are not liable.— It is for the jury to 


fay, whether it proceeded from that cauſe or not. 
The jury found a verdict for the Defendants. 
Acdair Serjt., Meche Serjt., and Lawes for the 
Plaintiff. 
Le Blanc Sent. ond Bailey far the Defendant, 


/ 


BaPTISTE v. CoBBOLD. 
His was an action on the caſe brought by the 
Plaintiff who was a ſailor, to recover from the 
Defendant a ſum of 50 guineas, as his wages from 
Jamaica to London. | 


an agreement and the contract is only * in evidence of the agreement, the party may forego 
part, and declare for the reſidue. f | 


The een ſtated, that in conſideration that 
the Plaintiff would enter himſelf as a mariner in and 


on board a ſhip or veſſel called The Duke of Clarence, 


of which the Defendant was maſter, and do his duty 


as an able ſeaman in ſuch ſhip during her ſaid voyage, 


that he would pay him a ſum df: 50 guineas, and 


then aſſigned a breach. 
To prove this ra; the Plain tied 7 a 


note given by the Defendant to the Plaintiff in the 


form of a promiſſory note, by which the Defendant 
promiſed to pay the Plaintiff the ſum of 50 guineas, 
and to give him half a-pint of rum per day, in con- 
ſideration of his ſerving as a ſraman, &c. —bur the 
words © to give him Half a 7210 of rum per day” ap- 


, g 45 peared 
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peared not to have been written at the Same time 
with the firſt agreement. EN 


Cockell Serjt. objected, chat this went to nonſuit . 


the Plaintiff. He contended that the note produced 
contained an entire contract, viz. the payment of the 


money and delivery of the rum, in conſideration of 


the Plaintiff's ſervices, and ſhould therefore have 
been ſo declared upon, as otherwiſe the Plaintiff 


might maintain two actions on the ſame contract, one 


for the money, and the other for che rum, which the 
law would not allow. 


Eyzz Chief Juſtice ſaid, he thought the obje&tions ak 


If the declaration was on the con- 
tract ſtared ſpecially, there would be a variance, be- 
cauſe a contract when ſo declared upon, is entire: 
but when the declaration is on an agreement, as it 


would not hold. 


was in this caſe, and the note was offered only in evi- 


dence of the agreement, the party might forego part, 
and go for the remainder only. A 
Bur at all events this did not appear to be an en- 
tire contract, for the words reſpecting the rum did 
not appear to have made part of the original contract, 
but to have been added at a ſubſequent time; in 


which caſe it was not neceſſary to include them in 


the declaration on the original contract. 
The Plaintiff had a verdict; 
Shepherd Serjt. and Reader for the Plaintiff. | 
Cockell W and Barrow for the Defendant. 


In the next term | the Defendant mand to ſet ade 
the verdict, and obtained a rule to ſhew cauſe. 
the Court of C. P. diſcharged it. Vide Hos we 
Puller' Reports in . 7. 8. P. 4 


# 


Where a con- 
tract has been 


it neceſſary to 


include it in a 


+ declaration on 


the original con- 
tract | 


_ 


' Although the 

conſideration 
of a bill of ex · 
change in its 


CASES Ar NISI PRIUS. 
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SITTINGS AFTER TERM 
aT GUILDHALL. 


| Wrar v. BULMER. 


— on a bill of exchange againſt the 1 De- 
fendant as the acceptor, 


creation may have been illegal, yet that does not entitle the acceptor (except i in the caſes of uſufy 
and gaming) to call upon remote indorſer to prove the conſideration on which he had it, unleſs 
he can be implicated 1 in the original tranſaction, and be proved to haye been privy to it. 


The bill was drawn by one Dolphin in his own fa- 


| your for 40 l. on the Defendant, which he accepted. 
It was indorſed by Dolphin to Siratford, and by 


Stratford to the Plaintiff, 
The Plaintiff proved the ſeveral handwritings of 


| the parties on the bill, and there reſted his caſe. 


The Defendant gave in evidence that Dolphin had 


kept an illegal lottery office for inſurance, and that 
the bill in queſtion had been accepted by Bulmer the 


Defendant, on account of loſſes in the courſe of ſuch 
illegal inſurances in the lottery ; but the evidence did 
not go ſo far as to eſtabliſh any knowledge in the 


Plaintiff of the original tranſaction, or of the con- 


ſideration of the bill. 

Upon this evidence however, as given, Le Blan 
Serjeant for the Defendant contended, that having 
impeached the original tranſaction, it gave him a title 


to call upon the Plaintiff to prove the conſideration 


given by him for the bill. 
Eyxe Chief Juſtice ſaid, FO did not carry the rule 
fo far as ſtated by che „ 1 and = 
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he held the circumſtance of the original tranſaction 
being contrary to law, (provided the ſecurity was not 
declared to be void by law,) did not, where the action 
was by a remote indorſee, neceſſarily call upon him 
to prove the conſideration, The indorſement was of 


itſelf primd facie evidence of a good conſideration ; 
and if the Defendant meant to call upon the holder 


to prove the conſideration, it would be neceſſary to 

implicate him ſome way in the tranſaction, or to nes 

| ſome degree of privity or knowledge reſpecting it. 

| If therefore this caſe ſtood on the circumſtance 

| only, of its having been given on account of illegal 
inſurance in the lottery, he ſhould have thought it 

ö inſufficient to give the Defendant a right to call on 

N the Plaintiff to ſhew the conſideration: but there 

was a farther circumſtance in this caſe, which was that 

the bill was drawn in the year 1793 ; he was of opt | 

nion that coupled with other circumſtances did make 

it neceſſary for the Plaintiff to give e of the 

conſideration. 


The Plaintiff gave evidence to that effect, and had 
a verdict to the amount of the bill. 
Sbepberd Serjt. and Onſlot for the Plaintiff. 
4 Blaue 8 for the Defendant, 


MS » * ah. cet * : 
th. th. 18 8 OS 1 1 Ml 
_ * 


3 — 


"th a caſe of NzewBy v. 1 before © "ks Ga 
Sittings before Michae/mas Term 1788. which was an action 
by the inderſee of a promiſſory note againſt the maker, his 

| Lordſhip ruled, chat the Defendant ſubuld net be allowed to go 
into evidence to ſhew the original conſideration of the note illegal, 
unleſs he could likewiſe ſhew the holder (the Plaintiff indorſee) 


a party to that illegality z—except in the cafes of gaming and 


uſory, where by ſtatute the- ſecurities are declared to be to all 
: | intents and purpoſes void, 


= CTD we TS 


| v | 8 3 n _ 
540. © © -| CASES AT NISI PRIUS, 


Same day.  Covery v. HzNLEv, Waarx, and 
| WEBSTER. 
A conſtable is fs was an action of aal and falſe imprifor 
not juſtiſied in 
taking a perſon * ment. 


into cuſtody for i {is + 45:8 


a mere aſſault, unleſs he is preſent at the time, and inter poſes Auch a a view to prevent a breach of 
the peace: but if an affray has happened and a wound has been given, which there is reaſonable 


ground to ſuppoſe may end in a felony, the conſtable may take the W has given 888 
wound into cuſtody without a Warrant. 


k 2 97 9 * 4 fl 
* 


The caſe on the part of the Plaintiff was, that the 
Defendant Y/þale, who had worked with the Plaintiff, 
(who was a ſawyer,) having come to demand ſome 
wages which the Plaintiff thought him not entitled to, 
and being extremely inſolent, a - ſcuffle. had taken 


Nr RG: the int threw him down and hurt 
him. | ; | '3 & 15 114 


Some time after which Hay and Mebſter, as 
conſtables, had come to the Plaintiff's houſe and 
violently taken him into cuſtody; without any war- 
rant or other authority, and kept him till a friend had 
come forward and beeps: anfwerable or his T 
pearange. Fo 

The. defente was; that 1/hale had t a blow 
in the ſcuffle from the Plaintiff, and a fall in con- 
ſequence of it; it was ſoppoſed he had received a 
wound which might have been fatal, and that the 


Defendants Henley and Webſter, as conſtables, were 
warranted by law to take: the party into cuſtody. 


The conſtables were not preſent when the affray 
| happened, but were ſent for, and on the repre- 
— ſentation made to them, took the Plaintiff into 


— | 
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cuſtody, which. the Plaintiff's n contended by 
law they could not do. 5 
Eyre Chief Juſtice. There is no hind 50 by 

law a conſtable is not warranted to take a perſon 
into cuſtody for a mere aſſault, unleſs he is preſent 
at the time, and interpoſes with a view to prevent a 
breach of the peace. But I ſhould hold, that if an 
affray has happened, and a blow or wound has been 
received likely to end in a felony, that will authoriſe 
the conſtable to take the party into cuſtody without 
any warrant; but in ſuch caſe it ſhould appear that 
there was ground and foundation for ſuch a ſuppoſition 
that a felony was likely to enſue: for as on the one 
hand, by forbidding a conſtable to take a perſon into 
cuſtody without a warrant, where death was likely to 
enſue in conſequence of a blow given, a murderer. 
might eſcape; ſo by allowing the ill- grounded or 
malicious ſuggeſtions of the conſtable or any other 
perſon who might give him information, to Juſtify a 
conſtable to take a perſon into cuſtody, great injury 
might be done to individuals. The ground ought 
therefore to appear ſufficient and ſatisſactory, ſuch as 
may afford reaſonable ground to the conſtable to 
believe a felony would probably enſue ; for if the 
grounds are frivolous, or ſuch as it appears he him- 
ſelf hardly credited, he will be liable to an action of 
falſe impriſonment if he proceeds in the arreſt, | 
In the preſent caſe I think there was not ſuch an 
aſſault or blow given as could juſtify the impriſon- 
ment ; for the a& of the conſtable himſelf ſhews that 
he did not conſider it in the light of an injury likely. 
to be attended with ſerious conſequences, or from 
whence a felony was likely to enſue ; for he conſented 


„ 1 | 5 
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to enlarge che Plaintiff on a perſon's becoming * 
for his appearance, which had he W mms a fe 
lony, he would not have done. 


The Plaintiff muſt have a verdict. 
Shepherd Serjt. and *Eſpinaſſe for the Plaintiff, 
Le Blanc and Kuowlys for the Defendant, 


— — _- — — — 09 


Al cock v. Anprews, Sittings after Michaelmas Term 1798, 
Tax1s was an action of aſſault and falſe impriſonment apaiok 


| the Defendant, who juſtified as a conſtable. 


Law for the Defendant objected, that the Plaintiff had oo 
hewn the action commenced within fix months, 1 to the 


ſtatute 24 Geo. 2. ch. 44. 6 8. 


Lord KEN TON over-ruled the obje&tion on this diſtinction.— 
That the Defendant acted colore officii and not wirtute officii ; and 
ſaid, that it had often been held that a conftable acting can 
officis was not protected by the ſtatute, where the act commitied i 


of ſuch a nature that the office gives him no authority to do i, 


in the doing of that act he is not to be conſidered as an officer: 
but where a man doing an act within the limits of his official 
authority, exerciſes that authority improperly, or abuſes the 


_ diſcretion placed in him, to ſuch caſes the ſtatute extends. Ide 


diſtinction is between the extent and the abuſe of the authority. 
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1 for breaking and entering the Plaintiff 3 


I. EN T ASSIZES | 
AT CHELMSFORD. 
CORAM HEATH JUSTICE. 


Fire v. Frron. | 


| Cloſe at Steeple Bumſtead in Eſſex. 


84 


Under a claim 


of right by a 


cuſtom for 


the inhabitants k 


a pariſh ; evidence that a party claiming ſuch right rented a tenement within the pariſh, which 


he uſed occaſionally, though he did not actually ee within the pariſh, will ſupport the cuſtom. 


The Defendant juſtified, that all the inhabitants, 
Sc. of the pariſh of Stecple Bumſtead, had by cuſtom 
a right to play at all times of the year, at all kinds of 


lawful games and paſtimes in the ſaid cloſe. He 


then averred that he was an inhabitant, and that the 
treſpaſs was committed in the exerciſe of a lawful 


| paſtime, Sc. prout ei bene licuit. 


There was a new aſſignment, © of unneceſſary and 
exceſſive damage,” —and not guilty pleaded. 


The evidence as to the inhabitancy was, that the 


Defendant s father lived in an adjoining pariſh, but 
that he rented a butcher's ſhop in the pariſh of Steeple 


Bumſtead, where he and the Defendant came regularly 


twice a week, for the purpoſe of ſelling their meat. 


It was contended by the Plaintiff's counſel that this 


was not ſuch an inhabitancy as covld juſtify the De- 


fendant under the title of an inhabitant within the 


cuſtom, which ſhould be confined to 28 only who 
dyelt within the * 


Mr. 
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Where a party 
claims a right to 
uſe a piece of 
ground belong- 
ing to another 
for a lawful pur - 
poſe, he muſt 
uſe it for ſuch 
purpoſe in a 
lawful and pro- 
per way, other- 


. conſidered a 


trepaſſer. 


_ tified, 
exercif 


wiſe he will be 


CASES AT NEST PRIUS. 
Mr. Juſtice Heath ruled that it was.—His Lord. 
ſhip faid it was like the cafe, where by cuſtom a right 


was claimed of ' dipping at a well, in which caſe a 


Defendant circumſtanced as the preſent could be 
Juſtified in going there. —So of a ſeat in the pariſh 
8 | | 


Upon the iſſue on the new aſſignment, the ex- 
ceſſive and unneceſſary injury, the evidence was, 
that the /ocus in quo, which was the ſoil and freehold 


of the Plainciff, having been let to run to graſs, which 


the Plaintiff had mowed, the Defendants had gone 


into it, trampled down the graſs, thrown the hay 
about, and mixed gravel through it ſo as to render it 
of no value. „ 


The counſel for the Defendant _— that if 


the right was eſtabliſhed for the inhabitants to play 


any games in the cloſe, the Defendants were juſ- 
in removal of any obſtruction to the free 
je enjoyment of the right they claimed, 
and ſo were juſtified in throwing the hay about in the 


manner ſtated. 


Hearn Juſtice. The cuſtom 8 to be eſta- 


bliſhed.— The inhabitants have a right to take their 
amuſement in a lawful way. It is ſuppoſed that be- 
cauſe they have ſuch a right, the Plaintiff ſhould not 
allow the graſs to grow; there is no foundation in 
law for ſuch a poſition.— The rights of both paris 


are diſtinct, and may exiſt together, —If the inhabit- 
ants come in an unlawful way, or not fairly, to exer- 
ciſe the right they claim of amuſing themſelves, or to 


uſe it in an improper way, they are not juſtified 


under che cuſtom pleaded, which is a right to come 
| into | 


casts gl PRIUS. 1 
into the cloſe to uſe it in zhe- exerciſe of any "lnvfal : 
games or paſtimes, and are thereby treſpaſſers.— His 
Lordſmip therefore left it to the jury to lay, whether 
the Defendant had entered the cloſe in the fair 
exerciſe of a right, or in an improper-Ways 55.1 14; | 
The jury found for the EHHEE, that it wdgwuſed 4 
in an improper way. > 0 1 
Shepherd Serjt., Gated, ad Marryats: fav "the - 
Plaintiff : K. 71 
Palmer Serj. and Lawes for the Defendant, 3 
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SECOND SITTINGS IN TERM, 
AT GUILDHALL. 
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Teig, MakRIOTT Gent. v. HAMrToN. 
Moy 5 5 
en 185 was an action for money had and received, 
r and was brought to recover back a ſum of 
de time he is money which the Plaintiff had paid to the Defend- 


„ ant under the following circumſtances. 


dence which 


would defeat that claim, but does not avail himſelf of it, and pays the —_— ſo chimed, he ſhall 
not afterwards be allowed to recover it back in another action. 


The Plaintiff (who was an attorney) had employed 
the Defendant in the year 1792, as his ſtationer, and 
had become indebted to him to the amount of 7 I. 
Soon after the Plaintiff left the kingdom, and on his 
return the Defendant had been under the neceſſity 
of ſuing him: after that action had been proceeded 


9 


_ CASES Ar NIST PRIUS. 


in for ſome time, the preſent Plaintiff ſettled he 
cauſe by paying the debt and giving a cognovit for the 
coſts; this was done in the beginning of - Michaelmas 


term 1796, with a Ray of execution till the 230 of 


November, 

The coſts not having been paid purſuant to the 
agnovit, the preſent Defendant ſigned judgment, and 
ms proceeding to execution, when the preſent Plain- 
tiff ſet up. a receipt as having been given by the 
preſent Defendant, prior to the bringing of his action 
zpainſt the preſent Plaintiff, and which was a receipt 
dated the 25th of November 1792, in al of all 
demands. ; 

The preſent Deſindane: nfting i it was a FTI 
and refuſing to allow the money ſo paid, the Plaintiff 


pad the whole ; and the preſent action was Nah to 


recover it back. 


Lord Kenyon, on the caſe being opened, aſked 
Gibbs (of counſel for the Plaintiff) W he 


thought the action maintainable. 


Gibbs contended that it was within the cas of 
Moſes v. M*Farlane, 2 Burr. 1005. ; where the 


Plaintiff having been ordered to pay a ſum of money 


by an inferior Court, was allowed to recover it back 


in oſſumpfit. 


For the Defendant was relied on Rs * caſe:of GE 


v. M*Kinally, Eſpin. N. P. Caſ. Hil. 35 Geo. 3. 
p. 277. where Lord Kenyon had ruled, that where 
a party ſued on a claim which he knows to be un- 
founded, pays it voluntarily and with notice, the mo- 
ney fo Pry cannot be recovered back in aſſump/ir. 


G2 | Lord 


* 
PI * 


SF... | 


F 


Vid. 7 Term 
Rep. 269. 
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Lord: Kenyon, ſaid, that the caſe, of. Mo ofes „ v. 
M. Farlane had gone far enough; but that it was 


_ clearly. diſtinguiſhable. from- the preſent; in that caſe, 


the Plaintiff had been allowed to recover back money 


adjudged to the Defendant in the Court of Con- 


ſcience, not on the footing of the merits, but that 
from the nature of the juriſdiction of the Court 
below, the Plaintiff. could not avail himſelf of a legal 
defence; but in this caſe, the preſent Plaintiff, at the 
time the former. action was brought, muſt have been 


poſſeſſed of that inſtgument upon which he now 


grounded his claims, and on which had he relied, the 
preſent Defendant could not have recovered a gainſt 


him, His Lordſhip added, if after an, action has 


been brought, and the Plainciff, has recovered, the 
Defendant on grounds. like the preſent was to be al- 
lowed to commence an action to review 3. cauſe al- 
ready tried, every cauſe would be tried ty ice; © ix. 
tereſt reipublicæ ut fit t finis litium.” Proceedings at 
law are ſufficiently expenſive ; this woul- be to add 
to them infinitely , ; the inconvenience. would be im- 


menſe. The Plaintiff muſt be called. 


Gibbs and Reader for the Plaintiff, 
Garrow and *Eſpinaſſe. for the De fendant. | 


Within the next four days Gibbs moved fot a new 


trial, and cited a caſe of Liveſey v. Rider, Eafter 


22 Geb. 3. where, on a ſimilar xnotion, he ſtated, the 
Court had held ſuch an action maintainable. But 


the Court concurred in opinion with his Lordſhip, 
and refuſed the rule. | 


Vide Knibbs v. Hall, vol. 1. as 


<< f _ — — — ew — 
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SITTINGS AFTER TE ui, 
| AT WESTMINSTETL | 
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Morro. q- t. . . Hangs, 10 
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ns was an action of debt bro: bt to recover two 


penalties given by ſtatute 5 "Ann. c. 14. bor kil. 
ing game, not being qualified. 


The Defendant pleaded the general iſſue, and relied 
that he was qualified by eſta te to kill game. 


| payment of rents by ſevera perſons who Held hduſes 
under him to the extent caf tlie qualification, but 72 
of them appeared to here firſt become tenants 

tim from Mirbatimas 1796; the title under 2100 


he claimed this property was (as appeared by the 
receipts made) a conveyanee from a Mr. Fellowes, 


The counſet for the Plaintiff "contended, thir the 
conveyance was fraudulent, a6 doe with % view to 
give him a fictitichus qualification to kill game; and 
that it would appear ſo by the deed of Ritlecent 
made on Defendant's marriage. 


To prove the circumſtance cler ned ” : Ar. 
fond, who was attorney to the Defendant ; but Höt 
being able to get the fact rom him, Garrow , propoſed 
v give in evidence the memorial of the 'conveydnce 


le 
at 


683 as 


whoſe niece he had raarried in the March preceding. . 


7. % | 
May zech. 


The memorial” 
of a conveyance | 
that has _—_ 
regiſtered, is 

not evidence of 
the contents of 


ſuch conveyance, unleſs notice has been siven 20 the oppoſite party to . the N 


To prove this qualificatioia, he gave in evidence the | 


* . 
* * 


at 


cen NISI PRIUS, 


as regiſtered, and contended, that as the deed was in 
the hands of the Defendant, ſuch inferior evidence 
would be ſufficient. : 
Lord Kznyon aſked. if notice to produce it had 
been given; and on being anſwered i in the negative, 
ruled that no notice having been given to produce 


the deed, no proof whatever of its contents was ad- 
miſſible by any other evidence. 


The Plaintiff was nonſuited. | 
Carrot and Park for the Plaintiff, 
Erſkine and Mingay for the Defendant. 


. | BouLacum « v. ToLLnyRAnD. 


It is not neceſ- T. was an action 27 oflumpht cms. an WI bil 
penal of an E exchange drawn: by the tam on one 


inland bill of Staples, in favour of the Plaintiff. 


exchange, un- 


leſs the party goes for intereſt and coſts, but if it js ſet out it muſt 3 r 

The Plaintiff proved the Cid af the De- 
fendant, and. wm) (by: Mae and there 
reſted his caſe. Þ _ 

' Park for the 8 inſiſted; this hs e Plaintiff 
having laid in his declaration, that the bill was pro- 
teſted and notice given, was bound to prove it. 
It was anſwered, that although it was ſettled that 

bay; in the caſe of a foreign bill of exchange proteſt muſt 
be ſet out and proved, it was otherwiſe in the pre- 
ſent caſe, the bill on which the action was founded 
being an inland one; and Gale v. Walſb, 5 T. R. 239. 
was cited in ſupport of the former poſition, _ 
wWhence 
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| whence it was inferred it was not neceſſary in the 


caſe of an inland bill, and ſo being“ not of ſubſtance, | : 


need not be proved. 

Lord Kenyon ſaid, that proteſts i in the caſe of in- 
land bills of exchange were of ſubſtance, inaſmuch as, 
under the ſeveral ſtatutes by which they were given, 
they were neceſſary in order to entitle the holder to 


intereſt and coſts ;- and he was therefore of opinion, 
that though the want of the proteſt only affected the 
intereſt and coſts, and not the note itſelf, the Plain- 


tiff having ſet out à proteſt and notice, which in- 
volved in it the conſequential claim of intereſt and 
coſts, was bound to prove them, although it was not 


neceſſary to ſet it out in the caſe of an inland bill of 
exchange, except for the conſequences ĩt involved. 
It afterwards appeared that in fact a proteſt had 


been made, which was given in evidence; and to 
diſpenſe with the neceſſity of notice, the Plaintiif 
called Staples the drawee to prove that he had no 
effects of the drawer's in his hands. 1 
The Plaintiff recovered. FO 
Erſkine and MIntoſh for the Plaintiff Is IE 
Fart for the] Defendant. ba ed og 


vide Bleue vc Perkins; T Salk, 121. Maw "oo 


Days Sir. 910. Stat. 9 & 10 W. 3. c. * and 
z 1 
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g. © Wien V. Huron and Venrou,” 5 
5 Where one De- 15 was an actic on of trover for the carriage par 
fendant in a 45 
;zjoint action has of a chaiſe. - 125 
let judgment 


go by default, and the other has pleaded, 2 ladet who has baden Judgment by eu: is 
a good witneſs for the other Defendant who has pleaded: - 


"76 ud | Hayden, one of the Sethe 100 een 

| | El default, and Ventom, the other GR pleaded 
the general iſſue, 19154 

The caſe on the part of che Phiotif was, that be 

had ſent the carriage in queſtion to the yard of one 

_ Pyall a coach-maker, to be repaired; Eyall had been 

+ ' indebted to Haydon's mother for rent, and be by her 

direction had made a diftreſs on the: RR _ 

Vientom was the broker. 

The Plaintiff relied on the ag Prod the. 8 

was not diftrainable, being in the yard of, * e 
maker, and proved a demand and reſuſal. 

The defence was, that the diſtreſs was 3 by 

Haydon only, and that Ventom merely aſſiſted 4s a 

broker in making the inventory, but never had 

the poſſeſſion or diſpoſal of the carriage, which had 

always remained in the poſſeſſion of Haydn; and 

that his anſwer, when applied to by the Plaintiff, was 


a mere diſclaimer of any power over it, and ein 
him to Haydon. | 


JI o0o prove theſe facts, the counſel for tha Defendant 

| Ventom propoſed to call Haydon the other Defendant. 
| Erſkine objected, that Haydon was not an admiſſible 
witneſs; he contended that there could be but one 

_ aſſeſſment of damages; that either of the Defendants 

might be called upon for the payment of the whole 
2 i ſum 
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e and the coſts of. the iſſue as well 


as thoſe incurred on the aſſeſſment of damages; Hay- 
don therefore would be liable to the coſts in eaſe of a 
verdict againſt Yentom, which he would ſave it by his 


evidence he could procure a verdi & for Venom. | 
Lord Kenyon ſaid, that when the point was firſt 


opened, he rather thought Hayden was an incompe- _ 


tent witneſs ; but on further conſideration, he did 
not ſee; how he vas intereſted in the queſtion, as he 
thought Haydon was not bound to pay the coſts of the 
iſſue tried againſt Vuntom the other Defendant, 

His Lordſhip added, Supppoſe ene wha © ant 
thinks fit to plead ſeveral long ſpecial pleas, and 


make a long record, and has à verdict againft him, 


can Defendants vhO have ſuffered judgment by de- 
fault be called upon to pay all the coſts? I have ſome 


would not be liable; at all events, if a verdict went 
in favour of the Defendant, who had pleaded, the 
Plaintiff would not be liable to, the caſts of him who 
has ſuffered judgment by defaul;. and his; Lesd- 
ſhip: cited a caſe from Bornes, to that effect and 
therefare held Haydn to be an admiſfible witneſs, 
who was 2 e 406 RAT IRA 
fendant's caſe; 

In ſommmng wpgit bis Lordſhip told the jury, 
that in order to charge the Defendant Fenton im this 
action, it would be neceſſary to prove that he had 


taken ſome part reſpecting the goods, or interfered 


of making an inventory by direction of the other 
Defendant, and 2 S 2 notice ""_ the: other 


gnech 


Fd 


doubrs' on the point, but yet I think ſuch! Defendants 


8 * ; o 75 


\ 


\ 2 


The mere a 01 


making an in- 


ventory-or 
drawing a noe 
tice, &c. is not 
ſuch an inter - 


ze a party 
to an action. 


vith the difpoſition of them; but that the mere act d « pany. ö 


\ 
| 


* — 
\ 
i 


| 
: 

1 

T - 


884% © 1) CASES Ar NT TRS -- © 
ſigned, was not ſufficient to fubjeRt um to this 
action. 3 Ys 5 

The Defendant. Ventom had a verdickt. 

Erſtine and ' Eſpinaſſe for the Plaintiff, 


e for the Detendant. nd wy - 5 
z  Waurond | v. Ducheſs de Prawns, 
Where the but. T* was an Aion of af for gook fold ad 
ried woman, a delivered. - 21 
foreigner, has 


gone abroad, but declared his win of mig a arg bit has nodal the 
wife is liable for debts contracted in the huſband's abſence. | V 


Plea, that the Dane was covert of the: De 
de Pienne. © 

The evidence in ions of this a eſtabliſhed the 
at of the marriage; and further, that the Duke, who 
was a foreigner, had gone abroad in the year 1793, and 
had not ſince returned; during that interval the Ducheſs 
had kept houſe, and paid bills for: goods furniſtied on 
her own account and in her own name; but the witneſs 
who proved thoſe facts ſaid, that the Duke on his going 
abroad had propoſed to remain abroad only: for four 

| months, and, as the witneſs believed, had not aban- 
1 doned his intention of returning, to this nn 
though he had not as yet done ſo. 

Upon this evidence Lord Kanyon ruled, that 
the Defendant was liable. His Lordſhip. faid, the 
preſent caſe came within the principle of the old 
common law, Where the huſband. had abjured the 
realm.—If the huſband had been abſent. for ſome 


time, and then returned and oy bills _—_ 
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by the wife in his abſence,” and again left the . 
dom, he ſhould hold the wife not liable; but here v as 
a deſertion of the kingdom, and an abſence of ſome 4 
years; he was no longer domiciled here, and in the 2 
interval his wife was ſupplied with thoſe articles; if 


ſne was not to be held liable for debts contracted 
under ſuch circumſtances ſne might be ſtarved. 
His Lord(hip added, that forme modern wy Ron in 
his opinion gone too far. N 


The Plaintiff had a verdict. 1455 
SGarrow and Gaſelee for the Plain. iT 
e * Exſkine for the Deſendat. 


. | SITTINGS AFTER. TERM X 
r DAI 


Hausen age. of mee v. Han- — 
12 RISON. ii 10 01108 — : REI 


We 550 %% K 5107 fltic⸗ 
** was an altos; of 1 by the Plain A dem inthe 
as the aſſignee of Pingo a bankrupt.” $499: 880 — 


e --- , debentures or 
ſecutities "for merchants; for which he receives tha” 3 and * a commiſſion on ſuch 


receipts, and employs. the money ſo receives in difcount or notes for um 
fee witin the meaning ofthe bankrupe laws 


The Defendant admitted the petitioning. creditor's s 
debt and the act of bankruptcy, but denied that the 
bankrupt was a trader wichlo the une of the 
. bankrupt laws, 1 8 

The evidence of the trading was, that Pingo was 
a clerk in the Cuſtom-houſe; that he frequently 
took debentures for merchants, and received the 


money 


* 


0 * them which” he TE in his Soflefion 3 
that he had a commiſſion on the receipt of the 
money; and that with the money ſo received he 
; diſcounted bills 25 Ng or notes Sor <a own 
dune ii 

The Plaintiff 8 counſel combat; ah this mails 
him a ſerivener within the bankrupt e and 1. 
liable to be made a bankrupt. 0 


Lord Kenyon. It is impoſſible to oppo that 
every man who receives the money of others into 
his poſſeſſion, and makes ſome kind of uſe of it, 
thereby becomes a ſcrivener ; ſuch a doctrine would 
ſubje& parties to the bankrupt laws, to whom the 
law never intended them to extend; it would ex- 
tend to the ſtewards and receivers of landed pro- 
perty, in fact to every perſon in buſineſs. When 
the ſtatutes paſſed, the buſineſs of a ſcrivener was 
well underſtood, the ſtatute had thoſe particular 
| perſons in view, perſons who e amine carried on 
the buſineſs of ſcriveners. The acts relied on to 
conſtitute a ſcrivener muſt apply to perſons who uſed 
to act as they did, not where a perſon receives and pays 


5 money as the bankrupt 1 in the preſent caſe has done. 


I am' therefore of opinion, that the ſuppoſed trad- 
ing ſet up in this caſe is not a trading within the 
meaning of the bankrupt laws, and that the 


Plaintiffs muſt be nonſuited. 
Erſkine and Onflow for the Plaintiff, 
| Law and Giles for the Defendant. 1 
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Grone v. CLaccett and Parr. 


A for goods ſold and l REY 
Plea of non- aſſumpſit, and ſet-off, | ae 


$57- 


' - Where a factor 
. 1 


principal, and 
the buyer has no no 


notice of the ſeller's being only a actor, the factor ſhall be 3 as to kima principal; and 
it is a good anſwer to an action brought, dy the real principal, that the "one is indebted to 


the buyer of the goods, and that he holds them for ſuch debt. 


This action was brought by. the Plaintiff, he was 
a clothier at Frome in Somer/etſhire, to recover from 
the Defendants a ſum of 142. being the value of 
a quantity of woollen goods belonging to the Plaintiff, 
which had been fold to the Defendants by Meſſrs. 


Rich. and Heapy, who were his factors. The Plaintiff 


claimed a right, as principal, to recover the price in 
the hands of the buyer, the money not having been 


actually paid over to the factors before the bringing 


of the preſent action. 


This right was denied, under the following ci Cir= 
cmſtances.—Rich and Heapy were the factors of 


the Plaintiff, with a del credere commiſſion, | but 


they alſo dealt largely and ſold goods on their own. 


account; the goods which they ſold as factors and 


on their own account were ſold mne 
the uſual credit was 12 months. 
In the latter end of the month of September 1795, 


one Delvalle, who was a tobacco broker, bought a 
quantity of tobacco from the Defendants, for which 


he paid them with an acceptance of Rich and Heapy 3 


of which Delvalle was the indorſee. 


The Defendants; being poſſeſſed of this bill, bought 


large quantity of woollen goods from Rich and 
"Ys * 


$58 
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| Heapy on the 12th of OFober 1795, to the amount 
of 1200 l. at 12 months credit. 


Part of theſe goods had been cons Som 


the Plaintiff to Rich and Heapy as his factors, but | 
they and the other goods were delivered without any 


diſtinction by Rich and Heapy, the bill of parcels was 
made out in their names, neither did the Defendants 


know that any part of the goods were the Plaintiff's, 
ln November of the ſame year Rich and Heapy be- 


came bankrupts. The time of credit not being then 
expired, nor the goods paid for, the Plaintiff gave 


notice to the Defendants that the goods were his, and 
claimed the price of them; his counſel relying at 


the trial on the caſe of Eſtcott v. Milward, Co. B. I. 


236. as eſtabliſhing that he had by law a right ſo to 
do, and was entitled to the amount of _. in the 


hands of a purchaſer. 
On the other ſide it was contended, "that the De- 


fendants had dealt with Rich and Heapy as principals; 


the bill of parcels was in their names, nor was it 


poſſible that they could know any thing of the Plain- 
tiff; that they therefore had a right to conſider 


Rich and Heapy as their debtors, and to ſet off againſt 
that debt the bill of exchange of which they were 


holders, and of which Rich and Heapy were the ac- | 


ceptors. 


Lord Kenyon ruled, that the Defendants were en - 
titled to hold the goods: that the Defendants having 


dealt with Rich and Heapy as principals, ſhould not 
be turned round by the Plaintiff's ſetting up himſelf as 
principal, and conſidering them only as his factors: 

chat he had in a caſe before him . a ſimilar prin- 


ciple, 5 


Eh 
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ciple, founded on adetermination of Lord 2 
viz, That where a factor deals for a principal, but 
which princi ipal does not appear, and the factor delivers 


the goods in his own name, if the perſon dealing with 
the factor on his own account has any demand againſt 


the factor, he has a right to conſider the factor as 
the principal, and to ſet off any demand he may have 
againſt the factor, againſt the value of the goods ſo 
fold, and that ſuch would be a good anſwer to any 


action brought by the principal | for the . of the 
goods. 


His Lordſhip therefore ruled, that the Defendant. 

was entitled to a verdict, which was ſo found "7 * 

„ 

Erſkine, Garrow, and . Walton, for the Plaintiff. 
Gibbs and Giles bon the Defendants. 


In the next term a new trial was moved for « on ha g. c. 7 Term 
part of the Plaintiff: the Court of King's Bench 1 
were of opinion that the law was as delivered at the 

trial by the Lord Chief Juſtice, and diſcharged the 


rule. 


END OF EASTER TERM, IN THE KING'S xen. 


_— n = = 
. 1 


IN THE COMMON PLEAS. 
reines AFDER TERM. 


Jn W. Han rox v. Jararr. 


Whindthere _ was an action for — ſold and er 


have been mu- 


2 The Defendant pleaded the Lo iſſue with 


| between eee, notice of ſet- off. 


and money pai | BY 
on account, if the party who has ſo paid the money inſiſts that 10 U was an overpayment, and 


means fo to ſet it off, he muſt make it the object of a n notice of ſet · off. 
The ſet-off was in the common form, ec that the 
Plaintiff was indebted to him in a larger ſum than 
that claimed by the Plaintiff, to wit, in 1o0/. for money 
had and received, 100/. for goods ſold and delivered, 
going through the common counts of the declaration. 
That part of the Defendant's caſe upon which he 
meant to rely in ſupport of his ſet-off, his counſel 
propoſed to make out in the following manner. The 
Defendant had for a conſiderable time before dealt 
with the Plaintiff, and had paid him ſeveral bills for 
articles furniſhed by the Plaintiff, in the courſe of his 
trade, to the Defendant.— Theſe bills the Defendant 
now pretended to have been overcharged, and liable 
to very conſiderable deduction, and theſe overpay- 
ments he propoſed to prove, and to ſet off againſt the 
demand claimed by the Plaintiff in the preſent action. 
This was oppoſed by the Defendant's counſel on 
the ground that the accounts upon which theſe 
| Payments had been made having been ſettled, the 
accounts 
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accounts could not now be opened. But that if they 
could, it ſhould have been made the object of a ſpe- 
cial ſet-off, and could not be claimed under the 
general notice, 

It was anſwered by the Defendant's counſel, that 
this was money paid by miſtake, and would have 
been recoverable under the general money counts, 
and ſo under a ſimilar clauſe in the notice of ſet-off 


could be given in evidence as money had and received 
to the parties uſe. 


EYRE Ch. Juſtice ſaid, he was of opinion Fan it 
could not- be given in evidence under the common 
notice of ſet-off. It was taking the Plaintiff by ſur- 
priſe, and if the Defendant meant to have availed 
himfelf of it, it ſhould have been the object of par- 
ticular notice. 


His Lordſhip therefore Pee it, and the Plain- : 
tiff recovered, 

Cockell Serjt. and ' Eſpinaſſe for the Plaintiff. 

Shepherd Serjt. for the Defendant, 


END OF FASTER TERM 37 GEO, 3. 
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ARGUED AND RULED 


AT NISI PRIUS, 
IN THE 


KIN G's BENCH; 


IN 
TRINITY TERM 37 GEORGE III. 


SECOND SITTINGS IN TERM. 


* 


2 a 


Seturday, ; Els AM v. FAUCETT. 
Fune 24th, | | 


 InanaRtionfor 15 was an action for criminal converſation with 
Crim. Con. evi 5 
dence of miſ- the Plaintiff's wife. 


conduct in the | 
woman — to her connexion with the Defendant is not admiſſible. 


| Plea not guilty. 
The Defendant relied on the general ill· conduct of the 
Plaintiff's wife, that ſhe was in the practice of walk- 
ing the ſtreets as a common proſtitute, under which 
circumſtances her firſt connection with the Defendant 
began, and that ſhe had afterwards gone on the town. 
The Plaintiff's witneſſes proved the caſe. —Gi#%: 
for the Defendant was proceeding to croſs-examine 


into the fact of whether, after her elopement from her 
| huſbands 


. SY 


* 


vich 


the 
alk- 
hich 
dant 
own. 


ib. 


nine 


a her 
and' 


CASES AT NIST PRIUS. | 5 Ka x 


huſband's houfe, ſhe had not gone into lodgings ad 
conducted herſelf as a proſtitute. 5 3 e 


 Garrow objected to this examination. 


Per Lord Kenyon. The queſtion cannot be Bull N. P. a7, 
aſked; evidence of. looſe conduct or criminality with 
others, as having eloped, for example, before the 
commiſſion of the fact complained of by the preſent 
action, may be admiſſible in mitigation of Lamar; 
but acts of ſubſequent miſconduct cannot. 


To prove that the Plaintiff's wife had not been ; ene 
ſeduced by the Defendant, but that ſhe had ſolicited 33 % 222 688 ©, 
him, and enticed him into the connection, 


Gibbs propoſed to read a letter written by. her to 
the Defendant. _ | 


This was objected to. 1 | 
Lord Kenyon was of opinion, that the "Ag 5 A letter writterd 


b 
ing been written before the time when the criminal 8 


facts of the caſe had been proved to have been com- enden with 


the Defendant 
mitted, was e. 1 meme 
2 2. eee P. as. 
The Plaintiff had a verdict. © | | 
Erſtine, Garrow, and — - for the Plaine 
af. G8 5 ESR. 


Gibbs and Kyd for the Defendant. 


An executor he 


1 1. 


5 ess Ar NISI PRIUS, 
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y 1 2 * 6 * 
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LAST sITTIN GS IN TERM. 


th 


— a — ITS. 4 my” ON l PIE 9-4 * * 33 
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—_— ” * 


% Lor Exccutrix v. FINLAYSON. 
Fuly 3d. | 
In an action by Proves for a quantity of wearing apparel. 
cannot be calleq - ** Plea of not guilty. 15 87% 805 


upon to ne- 
that the teſtator is dead, unleſs there is a plea of ne ungues executor. 


The goods in queſtion had belonged t to a ſallor of 

the name of Foreſter, and on his going a voyage had 
been leſt by him in the care of the Defendant, with 
directions to keep them till he was paid a demand 
due to him by Foreſter.— The Defendant thereſore 
claimed to retain them under this right. 


It was ſtated that Foręſter had died at Naples, and 
the Plaintiff, with whom he had left his will and 
power, had proved the will. — After which ſhe de- 
manded the clothes, which ban pe Be preſent 


action was brought. 1 

| The admiſſion of the Defendant, N * had the 
goods, was proved, and a demand and refuſal 1 and 

5 there the Plaintiff reſted his caſe. 
 Garrow for the Defendant objected, 1 = Platin- 

tiff having declared as executrix, ſne ought to prove 8 

that the teſtator was dead, and ſo that he was complete h 

executrix. a 

. Erſkine for the Plaintiff anſwered, that as there to 

was no plea of ne unques executor on the record, it hi 

was unneceſſary. . fo 


Lord 


a” 
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Lord Kinvowr roled; that as the otily« plea in the 
record was on the merits, which were thereby put 
only in iſſue, the Defendant had admitted the Plain- 


tif's right to ſue, ſo that the production of the pro- 


bate of the will was under ſuch circumſtances ſuffi- 
cient evidence, as well of the death of the teſtator as 
of the Plaintiff's right to ſupport the action. 45 


T he cauſe was afterwards referred. 


Erſtine and Marryatt for the Plaintiff. 
Garrow for the Nefendant.. 


$trTINGs AFTER EAM 
3 WESTMINSTER. N 


Walsn . WHITCOMB. : 


T was an action of aſſumpſit for work and la- 


bour; goods No and delivered, 99 the com- 
mon counts. 


Plea of non-aſſumpſit. | 

The action was Brought to recover a aum * mo- 
ney for work done by the Plaintiff, who was a tailor. 

The deſence was, chat Walſh the Plaintiff, in the 


month of October 1794, having become inſolvent, 


had executed a 77 of attorney to one Barter, toge- 


ther with a general aſſignment by deed authorizing him 


to receive the ſeveral debts due to him for the benefit 
his creditors, and to give proper 


for the dare - and chat he _ alſo given n a power 
b 


e 


Where a po-er 
of attorney is _ 

part of 5 +438 8 Y 
a ſecurity, it is ; 
41 may — 
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| to appoint a ſubſtitute or other 1 to act! in ** 
e. for the ſame purpoſes. 


In Oꝶober 179 5, Barker, in ben of the power 
3 | of ſubſtitution ſo given, executed an authority to one 
„ Charles Hindley. 


| Hindley applied to the Defendant Whitcomb for the 
| ebt due to Yalſh; he paid it and took his receipt. 
Some time after Yhitcomb was again applied to 
for payment of the ſame demand, by another perſon 
. claiming under a power of attorney from Valſb the 
= x Plaintiff. The Defendant Yhitcomb produced the 
__ receipt he had received from Hindley, which the per- 
ſon who applied refuſed to allow; and the preſent 
SakKatction was brought. 


For the Plaintiff it was contended, that a power of 
__ attorney is from its nature revocable, and that the 
| N 3 | execution of the ſubſequent power of attorney was 4 
=_ | revocation of the former. 


. — 
„ 


| | | Per Lord Kenyon. There is a difference in caſes 
13 445 of powers of attorney; in general they are revocable 
5 from their nature, but there are theſe exceptions: 

2 OY "where a power of attorney is Part of a ſecurity for 
Ec money, there it is not revocable< where a power 
| | | | of attorney was made to levy fine, as part of a ſe- 
4 | curity, it was held not to be revocable; the principle 
= ; is applicable to every caſe where a power of attorney 
ES is neceſſary to effeQuate any ſecurity ; ſuch is not re- 
= vocable. In the preſent caſe Walſb aſſigned all his 
= effects, &c. over to Barker, to whom amongſt others 
= | he was indebted : the power of attorney was made 
= to Barker to all in the debts for the benefit of the 
== 5 | | | creditors; 


83 


/ Plea of non aſunpfi. : Fo: Ob ” 


vas brought to recover a ſum of money for work done 


work had been ordered by the Defendant, yet that it 
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creditors; it was part of the ſecurity for the payment 
of the creditors.— It was therefore by law not revo- - 
cable, and the payment'by the > Defendant i is good. 

The } Jury found a verdict for the. Defendant. ala RD 
Erſkine and Lawes for the Plaintiff, d 


Garrow for the 1 


-Owin v. Gooen, Tueſday, 


8: | Jiu ꝛith. 
Ane for week and EY and goods {old and. When a perty 
delivered, with the common counts. | 1 — 
at the time tells 


the trade nen tos whoſe uſe the goods an; he i is only to be confidered as an agent, and not liable | 2 


himſeif, unleſs the tradeſman refuſe to deliver them abend of the perſon for whom they 
are directed, but to his credit who ordered them. 


The Plaintiff was a paper-hanger, che the alin 
for the Defendant in the courſe of the Flaingt's bu- 5 


ſineſs. 


Deſendant, and the work done. 
The defence relied upon was, that ned 


had not been ordered for himſelf but for a perſon of 
the name of Tippell, and had been done at Tippell's 
houſe at Valibamſtotv, and that the Plaintiff at the 
time of the order was Informed; that . work was on x 
TippelPs account. | e 
Defendant's — given notice to rok the 
Plaintiff's book, on being inſpected, the 9 Was 
10 "wy Tippell by the order of Gooch,” © 
5 H * ; | The 
| GY. 


He proved the Ys given for the paper by the — 1 
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The Plaintiff contended that the name of Tippel! 


being prefixed to the order was by no means a proof 


that the credit was given to him, but was merely 
identifying the order; that Tippell might be a perſon 


totally unknown to the Plaintiff, but to whom Goech 


the Defendant was certainly known, ſo that the goods 
mult be deemed to be ordered on Goocb's credit, and 
he be liable. 

For the Defendant it was inſiſted, that Geek by 
he order appeared to be only the agent, and the 


goods to have been furniſhed on Tippell's account. 


Lord KEN VYVOW. The goods are ordered by Gooch, 


but at the time it is not pretended that they were 


for his own uſe; they were ordered for Tippell, and 
the entry is made in his name: We muſt keep diſtin 
the caſes of orders given by the parties themſelves, 
and by others as their agents. If the mere act of 
ordering goods was to make the party who ordeted them 


hable, no man could give an order for a friend in the 
country, who might requeſt him to do it, without riſk 


to himſelf. If a party orders goods from a tradeſman, 
though in fact they are for another, if the tradeſman 


was not informed at the time that they were for the uſe 


of another, he who ordered them is certainly liable, 


for the tradeſman muſt be preſumed. to have looked 
to his credit only; So if they were ordered for another 


perſon, and the tradeſman refuſes to deliver to ſuch 
perſon credit, but to his credit only who orders 


them, there is then no pretext for charging ſuch 


third perſon; or if goods are ordered to be delivered 
on account of another, and after, delivery the perſon 


who gave the order refuſes to inform the tradeſman 


who the * is, in order ab he may fue him, 
under 


FTRINMITT TEN 3) GEORGE II. 369 
under ſuch eircumſtances he is himſelf liable: But 
wherever an order is given by one perſon for another, 

and he informs the tradeſman who that perſon is 
for whoſe uſe the goods are ordered, he thereby 
declares himſelf to be merely an agent, and there 
is no foundation for holding him to be liable. 

In this caſe Owen the Plaintiff was informed of 
all the circumſtances, that Gooch was giving the order 
| for Tippell; the goods are ſent to Tippell's houſe, and 
the entry made in his name. I think there i is no 

colour for making Gooch the debtor. 
The Plaintiff was nonſuited. 
Erſkine and Manley for the Plintif,. 
Ge and Park for the the pala: 444-3 
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Onp 04. Rusixr. ec ede Sali 
Aenrerr on a bill of pa accepted by the weer 6: 
Defendant, which was due ſome time in the year — roney pals 
3784. 1 1 de e, 


grnerally, and 
it appears to have beets . in a up 1 notes of the Plainti 3, ſuch general. 
potice is ſufficient without ſetting out the ſpecial matter in the notice of ſet. off. . 


Pleas. Non-ofumyſit, Statute: of "TORI and 
a Set-off, 3 

The ſet-off confifted: of bills of exchange. and 
promiſſory notes of the Plaintiff's, which the De- 5 
fendant had taken up or paid on his account; 58 | 
were all dated in the year 1784. | 

Iwo objeQtions were made to the ſet-off,_F irſt, 
that in order to entitle the Defendant to go into evi- 
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— ſuing out 


When there are 
eroſs demands 


between parties, 
which accrued 


at nearly the 
ſame time for 
which bills are 


_ given, both of 


which would 


be barred by the low one to have an operation by law and not the other, 


ſtatuteoſ Limit. 


d pd 1 


W990 the 
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dence reſpeCting thoſe bills and notes, they ought to 


have been made the ſpecial objects of a ſet· off. 

Lord Kenyon overruled the objection, and held, 
that they were good evidence under the count for 
money paid to the Plaintiff's uſe. | 

The ſecond objection was, that though his Plain- 
tiff 's demand againſt the Defendant had accrued fo 
far back as the year 1784, yet in fact he had kept i it 
alive by having ſued out proceſs within the Tix years, 
and continued it; but that as the Defendant had not 
done ſo, his demand againſt the Plaintiff muſt be held 
to be barred by the ſtatute ; and ſo not ſuch as could 
demand . + | 

Lord Kenyon ſaid, that as the 3 between 
the Plaintiff and the Defendant were all of the ſame 
date, and as the bills ſeemed to have been given in 
the courſe of thoſe tranſactions, and for their mutual 
accommodation, it would be the higheſt injuſtice to al- 


and that he would therefore hold the latter to be good 
as well as the former, and fuffer them to be ſet off. 


N but the 90% 87 94 has 5 the Defendant may nevertheleſs ſct-off theſe demands, 5 


* * - 
S 2+ » 117 1 $1.4 14 5 


' The Defendant proved the payment of the bills 
and notes as a ſet· off, and had a verdict. 


Erſkine and for Plaintiff. 
Adam and Drew for Defendant. 
bs ' Flo 
4 z ee 
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BarCLAy and ProcToOR V. Goocn. 


a ſum of gol. on the ground of i its being money 
paid to the uſe of the Defendant. 


The Plaintiffs were brewers, and the Defendant 
was a publican, who rented one of their houſes, at 


which a benefit club was held; ; the members of the 
club diſtruſting the credit of Gooch, (the then land- 


lord,) the Plaintiffs became his ſeeutity for the amount 
of the eee der in "oo Boe FREY | 


amdunced' to 50 4. | 
Gooch became inſolvent, and the cob called upon 


the Plaintiffs for the money as his ſecurity, and took 


their note of hand ſor ĩt payable with intereſt, . 


The queſtion was, Whether this was a payment of 


money to the uſe of the Defendant, on which the 
Plaintiffs 0 recover” on we: count of the Te 
claration? 1 

Mingay for the Defendant Ne that the 
giving a note for money due by the Defendant to 
third perſons was not ſufficient to maintain an action 


uſe. 


Lord 3 beld, that the club having con- 
ſented to take the note from the Plaintiffs, it was as 


payment to them of the money due by the Defend- 
ant; it was payment of N to his vu and ſo the 
action was maintainable, ts; 


\ 


for money paid, laid out, and expended to Defendant's s 


The 


572 


T. was an action of a ſump fit brought to recover Na A 


e _ — he debe 
of another, 
which the cre- 

| ; ditor acceptsin 
payment, it is as a payment of money to the party's ſe, and may be recovered as ſuck. | 


wh "pt 


$92 - "CASES Ar NISI PRIUS, 


T e Plaintiffs accordingly had a verdict. 
_ Erſkine and Praed for the Plaintiffs. 
* for the Defendant 


In the next term Min ay moved we a new trial, 
but the Court agreed wi his f and refuſed 
2 rule. 


e ee 
The putting 10 T7 was an action brought to recover damages 
Tr on the ſale of two pictures, one of which was 


— the faid to be a Sea-piece by Claud Loraine, the other a 


ieure, is not Fair by Teniers, which the Defendant had ſold to the 


uch a warranty 
as will ſubject.” Plaintiff as originals, when in fact they were copies. 
the party ſelling 
to an action, if; it turns-out that he might be miſtaken, and that it was not the work of the artiſt 


© whom i it was eg. 


The defence relied on was, that the were fold 


under a catalogue, not amounting to an abſolute 


warranty, but upon which the buyer was to exerciſe - 


his own judgment; and further, that a bill had been 
filed by the Defendant two years ago, to compel 


the Plaintiff to complete the ſale; to which he had 
put in no anſwer, but paid the money, and that he 
therefore could not now ſeek to reſcind the contract 


after ſuch acquieſcence, 


The Plaintiff's counſel anſwered this objeQion 

: by inſiſting, that the name of the artiſt put oppoſite 
any picture in a catalogue was a warranty; and if 
the article ſold did not correſpond with i it, it — 
15 | — Mas 


Q k. = 
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the ſale; and as to the tranſaction in reſpect to paying 


the money, that the Plaintiff was deceived, but had 


8 


wo his ation as ſoon as he diſcovered the Ds 


fraud. | 
yu” of the moſt, eminent artiſts and Baue 


dealers were called, who differed in their opinions 


reſpecting the originality of the pictures. 


When the evidence was cloſed, 


Lord Kenyon faid, It was impoſlible to mak this 


the caſe of a warranty; the pictures were the work of 


artiſts ſome centuries back, and there being no way of 


tracing the picture itſelf, it could only be matter 
of opinion whether the picture in queſtion was the 


work of the artiſt whoſe name it bore, or not, What 


then does the catalogue import ? That, in the opinion 


of the ſeller, che picture is the work of the artiſt 


whoſe name he has. affixed to it. The action in its 


preſent ſhape muſt go on the ground of ſome fraud - 


in the ſale. But if the ſeller only repreſents what 
he himſelf believes, he can be guilty of no fraud. 
The catalogue of the pictures in queſtion leaves the 
determination to the judgment of the buyer, who is 
to exerciſe that judgment in the purchaſe. 


With reſpect to the bringing of the action his 


Lordſhip added, that if any fraud has been committed 
in a ſale, if the party comes recently after diſcovery 
of the deception, he is not barred by circumſtances 
having taken place, ſuch as were ſtated. _ 


If a bill is filed 
to compel the 
performance of 
a contract and 
payment of 
money, and the 
Defendant puts 


in no anſwer, 
and is obliged to 


pay the money, if he afterwards diſcovers that he was deceived in the contract, he ſhall not be 
1 from 27 1 by _— paid. the money, if he comes e aſter diſcovering the 


The condi as referred to arbitration. 
] Erſtius and Lawes for the Plaintiff, 
Law and Fielding for the Defendant. / 
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The mere poſ- 
feffion of goods 
is not ſufficient 


to ſubject them 
- toan execution 


iſſued againſt 


the perſon ſo 


CASES AT NISI PRIUS, 


' Cross v. Gropk Knt. and Another, 


Sheriffs of London. 


* was an action of trover for a variety of articles 

of houſehold furniture which had been taken by 
the Defendants, as ſheriffs of London, under an execu- 
tion at the ſuit of one Kennett againſt Montiero. 


poſſeſſing them, it it be ſatisfactorily proved that they were really and bond fide ſold to a third 


' perſon as a truſtee for his wife, and poſſeſſion taken by ſuch third perſon. - 7 


There was no diſpute as to the fairneſs or regularity 


of the execution, but the ground of the action was 


that the goods in queſtion were the ſeparate property | 
of Mrs. Montiero, and purchaſed in the name of the 


Plaintiff as her truſtee, with her money, under an exe- 
cution which had iſſued in May 1796 againſt Mon- 


tiero. The taking 1 in this caſe was in Auguſt in the 
ſame year. 
The Plaintiff proved by ſeveral conveyances a 
ſeparate property in Mrs: Montiero, conſiſting of an 
eſtate in Suſſex; he then called the receiver of the 
eſtate, who proved two remittances made on account 
of underwood cut on the eſtate in Suſſex in the months 
of January and April preceding the execution, He 


then proved the execution in the month of May, the 


inventory of the furniture then made, the payment of 
the value of them, and the execution of the bill of 
ſale by the ſheriff to Croſs the Plaintiff as truſtee for 


| Mrs. Montiero. 


For the Defendants Erſkine ſtated, that he grounded 
his defence to this ation on this, that though the bill 


of ſale had been executed by the ſheriff to Cro/s, poſ- 
ſeſſion 
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ſeſſion had never followed, but that Montierv ill con- 
tinued in n and the ſame vine owner as 
before. | | 
Lord Kznyon. Whatever n have been my 
opinion, had this been a new caſe, I muſt hold 
myſelf bound by decided caſes ; the caſe of Cadogan 
v. Kennett, Cowp. 4.32. applies to the preſent in every 
point; undoubtedly the Plaintiff muſt be held to 
great ſtrictneſs of proof, as the poſſeſſion continued 
as before the goods were ſold ; but when ſuch change 


of property is made out, the mere poſſeſſion is not 


| ſufficient to warrant us in ſaying the goods ſhall be 


deemed the property of the huſband. The Plaintiff 


has made this out, and is entitled to recover. 

The Plaintiff accordingly had a verdict. 7, 
Gibbs and Park for the Plaintiff. 1 0 
Erſkine and a for the Deſendants. 


— 


BokRMu and others v. STERLING and 
1 others. | 


.check for 2444 1. 145. 


n 


eee a 


nis was an action of aſſumpſit on a banker 8 Ila perſon takes 

a banker's check 
after the day 
it is due, for a 


nab PEST WIN he is not by that a alone e from recovering againſt : 


20 grawers of ſuch check. 


The caſe in evidence was, iat the Defendants had 
drawn a bill on Meſſrs. Muilman and Company, at 
three months, for 2444/7. 18s, which was payable on 
the 17th Feb. 1797; previous to which time the De- 


fendants depoſited with Muilman and Co. a check on 


/ 
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| their banker for the amount payable to bearer, to pro- 
vide for payment of the bill in caſe of their inability. 

The check was by miſtake dated the 27th of 

February 1796 inſtead of 1797; and on the 20th 

of January 1797, Henry Nantes, a partner in the houſe 

of Muilman and Co., gave the check in queſtion in 


part of a ſecurity for a loan of RTE advanced for the 
uſe of Muilman and Co. 


The bill drawn by the Defendants on Mailman 
and Co. not being paid by them, the Defendants 
. | were obliged to take it up, and they therefore ſtopped 
4 payment of the check they had depoſited for that 
=_ | purpoſe ; and the preſent action was brought againſt 


them as the drawers, by Boehm and Co. the holders 
of the check. 


On the part of the Plaintiffs it was contended, that 
the tranſactions between Muilman and Co. could not 
affect the title of the Plaintiffs, who never were Bond 
fide holders of the check; and that the circumſtance 
of its being dated eleven months before it was pre- 
ſented for payment did not injure Plaintiffs' title by 
inference of laches or ſuſpicion, as in the caſe of 
a bill of exchange payable at a certain day, and 
yet negotiated after that day. 


For the Defendants it was urged, that the Plain- 
tiffs in taking the check eleven months after the 
date on which it purported to be drawn, took it 
under circumſtances of ſuſpicion, which precluded 
them from any other or better title than- that of 
Muilman and Co. to recover the amount; and that 

bank notes and the notes of country bankers did 
not loſe their — aſcer the date on which 

they 


7 ˙ 
— — —— 
— n 2 


— 
— 
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they are payable, it was becauſe they were part of the + 

circulating medium of the country. But that a 

banker's check is not made for the purpoſe of being 

paſſed from hand to hand, being merely an authority 

to receive the ſum ſpecified, and if not preſented in a 

reaſonable time, carries on the face of it a ſuſpicion 

fatal to the attempt of ſetting up a better title than 

that of the perſon from whom it was received, 
Lord Kenyon, after obſerving on the mercantile 5 

importance of the caſe, declared it to be his opinion, 

that the Plaintiffs being holders of the check for 

a valuable conſideration, were not affeaed by the 


tranſactions  berwgen the Deſendants and Aae 
and CO. * | 
His Lordſhip added, If it is ine that che | 
holder of a check is not obliged to preſent it for pay- 
ment on the very day of it's date, who ſhall ſay 
what is a reaſonable time? If this cannot be fixed, 
there is in the preſent caſe no /aches to impeach 
the Plaintiffs right of action againſt the Defendants, 
though in the caſe of the banker's inſolvency the 
holder of the check would -inevitably be the loſer z 
in many inſtances a party taking a check over-due 
may not know whether it was in London or the 
ccantry, Is he therefore to preſume fraud P „ _ 
The Plaintiffs had a verdict, Toe Y 
 Garyow and Park for the Plaintiffs. TP 
en, Oey, and Balmanno for wy Defendants 


In the next term a new vid was moved for, but Vide y Term 
the court of King's Bench agreed in opinion with . 438. 
his Lordſhip, and diſcharged the rule, | „ 


Vor. H e 


on 2 particular 
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b nad. Sura and _— _— of: IA 
«#6 BowLss and others. 


| when pry. Po was an action of trover r brought by che Plain. 
e tiffs as aſſignees of Meſſrs. Staples and Co. bank. 
a particular rupts, to recover 3000 dollars, under the VR 


' Purpoſe, and the 
confignee be. Circumftances, 


comes inſolvent, 


it may be ſtopped 6 tranſitu 5 aliter where iti is 2. genera) remittance e from. a debtor to his creditor 
en account af his debt. 


Mr. Staples: and the other bankrupts, who previous 

to their bankrupcy were bankers in London, had deal. 
ings with a perſon of the name of Turner, who lived at 
Penrbyn in Cornwall, Turner, being conſiderably 
indebted to the bankrupts, ſent up the dollars in 
queſtion from the country in part payment of his debt. 
Before the dollars reached Staples and Co, they had 
become bankrupts and had left their houſe. The 
| Defendants, who were alſo creditors of Turner, wrote 
to him, requeſting that they might have thoſe dollars 
which had reached London, and were then in the 
poſſeſſion of a carrier; and they accordingly obtained 
poſſeſſion of them. Both parties therefore claimed 
thoſe” dollars under Turner, who was indebted to 
them both to a large amount. And the Plaintiffs 
brought the preſent action on the grounds that the 
Defendants had appropriated to their own uſe that 
money which Turner had ſent to his creditors, Mefirs, 
Staples and Co. 7 towards the extinguiſhment of his 


debt with them, 1 : s 719) þ 
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i for the Plaintiffs admitted, chat if Turner 
wh ſent goods from: the coustry to Meſſrs. Staples 
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and Co. and before ſuch goods had reached; their 


hands, they had become inſolvent, Turner might 
certainly have ſtopped them in tranſitu; but 


that the preſent caſe was totally different, inaſmuc 


as theſe dollars: were money ſent to the bankrupes 


es. -diminiſhing . a Joſt and fair debt formerly 


contracted, and that, therefore the doctrine of the 
owner's right to 8 in rranfitu did not apply to this 
caſe. 


Lord Kenyon wi he thought the dollars were not 


countermandable; if they had been ſent on any par- 


ticular account, and deſcribed as ſuch, and Turner 
apprehended the bankruptcy of Staples and Co. he 
might have ſtopped them: but here was a remittance 


of money, not made on a particular account, or 


' for a particular purpoſe, but a general remittance 


from a debtor to his creditor. There was an appropri- 
ation in favour of perſons who were bond fide creditors ; | 


and he was therefore of opinion that the Defendants 
had no right to the poſſeſſion of che property againſt 
the aſſignees of Staples and Co. 4 

His Lordſhip added, the firſt great he A ng on 
this point was eſtabliſhed by Lord Hardwicke, in the 


caſe of the late Mr. Preſcott, who decided that if a 


perſon conſigned goods to another, and the con- 
ſignee became inſolvent before the goods came into 


his hands, the conſignor might ſtop them in tranſitu, 


and recover the poſſeſſion of them by any means 
ſhort of felony. This precedent goes in ſupport 
of Jae, for it is clear that if the conſignee is not in 


15 à ſitu- 
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* 


a fitvation to pay for goods, the owner has a right 


to ſtop them before they get to the conſignee's hands; 


but if this principle was applied to the preſent 
caſe, it would, inſtead of ſupporting, ſubvert the 


jinciphes of juſtice. VVV 
The Plaintiff had a verdict for 672 J. the value of 
the dollars. PJ. 6 #4005 SHS 


Eꝛſtine, Garrow, and Wigley for the Plaintiff. 
4 Law and Walton for the Peſendant. woo hb 
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4 was an action of a/ſſumpfit to recover wages See 


due to the Plaintiff for his ſervice as 2 ſeamah 27 
on board a ſhip called the Caledonia. 


enemy's ſhip, and made a prifoner of war, may bas 4 brat made ſe e was ab priſoner 


and while he is in confinement as ſuch. e 


Pleas.—iſt, The general 1 That Plain- : 
tiff was an alien born, in Holland, out of the al- 
legiance of the king of Great Britain; that beſore 
the commencement of the action there was a public 
and open war between the king of Great Britain and 
the perſons exerciſing the powers of government 
in Holland; and that the Plaintiff, before the com- 
mencement of the action; was, and ever ſince had been 
and ſtill is, an enemy of the king of Great Britain. — 
There was a third plea ſimilar to the ſecond, except 
omitting that he was an alien born in Holland. 

Replication to the firſt plea joining iſſoe To the 
ſecond, That he was, at the time of making the 
promiſes and undertakings, a priſoner of war in 
cuſtody of the forces of the king of Great Britain; 
and that by the conſent. of che officer commanding 
his majeſty's forees at the iſland of St. Helena, he was 
retained and employed by the Defendant as a ſeaman: 

A 18 | | and 


* 
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and that he did ſerve as ſuch on board the ſhip 


Caledonia, from St. Helena aforeſaid, to the port of 


London; traverſing, that at the time of commencing 


the action, or at any time ſince, he was an enemy of the 


king of Great Britain, or adhering: to his enemies. — 
n to the third plea, e 


thereon, = ; 


A Gmilar replica 


| The caſe in evidence 3 the Plains who 
was a native of Oldenburg in Germany, was faken 


- priſoner at the Cape f Good Hepe, ſer ving on board 


— 


admiral Lucas fleet, and was ſent as a priſoner on 
board a Britiſh frigate.—That the Caledonia, a 
Britiſb merchantman then lying at St. Helena, on her 
homeward-bound voyage, being in great want of 
hands to navigate the ſhip, the Defendant, who. was 


captain, applied to the governor. of St. Helena, for 


| permiſſion to engage ſome of the Dutch priſoners to 


navigate the ſnip home; that the governor gave him 
ſuch: permiſſion, and that he engaged the Plaintiff, 
among others, to ſerve: as a ſeaman during the voyage 
home; that the Plaintiff accordingly went on board. 


and did his duty as a ſeaman, and was treated like 


the reſt of the crew during the voyage; that on the 


ſhip's arrival at the port of London, he was turned 
Over, with the other priſoners taken on board the 


utch fleet, to the commiſſary; and at the time 


Ar. 
\Qn this caſe being mids out, che Defendant's 
counſel inſiſted that the action could not be main- 
tained, as it appeared that the Plaintiff was an alien 


taken in arms againſt the king of Great Britain, 


ee ee was in cad. a priſoner of 
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05 the Phintiff f it was anſwered, firſt, that he Was 
not an alien enemy born, being a native of Oldenburg, 


and a ſubject of a ſtate in amity with the king of 


Great Britain; but that, even admitting him to be 


an alien born, having entered into the contract by 


the licence of the king's officer, that licence might 


de preſumed to be granted by the king himſelf; 


and that a licence to > contract implied a n to 
ſue. | 


Eyrs. Ch. Juſt, ſaid, that it was not abſolutely 
neceſſary. that the party ſhould be Zorn an alien 
in order to incapacitate him from ſuing in this 
country; for if the right ſued for was acquired in * 
ſtate of hoſtility, or if at the time he ſued he was 
reſiding in the enemy's country, he would hold him 
to be an alien enemy, and conſequently incapacitated 
to ſue, But this caſe was different; here a neutral 
is taken in the act of hoſtility to this country; and 
quoad that act muſt be taken to be a ſubje& of that 
power under whoſe commiſſion he acted, and con- 
ſequently no alien enemy, But how did he become 
ſo? Not in conſequence of any permanent character 
of an enemy, but becauſe he had joined in an act of 
hoſtility; for this act he remains in the hands of 
the king; but his being merely in priſon does not 
make him an enemy; while he continued in the 
ſervice of the enemies, he was an alien enemy, 
but when that ſervice ceaſed, he ceaſed to be ſo too. 
Therefore, as the right for which the Plaintiff ſues | 
was acquired after he ceaſed to be in the ſervice 
of the enemies of the 3 1 . he is _ 
to recovers 5 
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| The Plaintiff accordingly had a” ene for + 
the amount of the wages claimed, 


Marſhal Serjt. and *Eſpinaſſe for the Plaintiff, 
© Shepherd Ser) igt. and Heywood for the Defendant. | 


| Vide Boſanquet 1o the next term the Defendant ed for a new 
be. 1%. trial, but the Court of Common Pleas concurred in 
i opinion with the Chief Juſtice, and diſcharged the 


rule with coſts. 


in 
he 


SUMMER. ASSIZES 
| AT MAIDSTONE, | 
CORAM EYRE CHIEF JUSTICE, _ 
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ParROT v. MumyorD Sheriff of Kent. 


Tes; and falle impriſonment. „ An afton for 
Plea of not guilty. + a ment lies 


againſt the 
ſheriff for an arreſt made by the bail aber the return day ofthe cm, 
The ation was brought to recover damages for a 


| ſuppoſed irregular arreſt, under a writ directed to . 


Defendant as ſheriff of Kent. 


The Plaintiff proved a copy of the warrant from 
the Defendant as ſheriff, directed to one Markett, 
who was his officer. The writ and the ' warrant 
grounded on it was to have the Plaintiff's body on 
the 3d day of November, the eſſoign day of Michael- 
nas term. He then proved, that he was arreſted on 
the 4th of November, which was after the return of the 
writ; that he continued in cuſtody until Hilary term, - 
when a new detainer was lodged againſt him. He ap- 
plied to the Court, and was lines by rule 4 
Court. 


Bailey for the Dane PE that chi 
Plaintiff had not made out his caſe; that in ordet 
to ſupport this action the ſheriff muſt be connected 
with the bailiff, whoſe tortious act it was; and that 
the only tortious acts of the bailiff for which the 
ſheriff was liable, were ſuch as were done under 

colour of his office and while eng under the au- 

. thority + 
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deity 1 from the ſheriff, In the preſent caſe, 


the warrant, which was his authority, expired on the 3d 


of November; on the 4th his authoricy was at an end; 

on that day the wrong took place, but could not be 
aid to be done by colour of the authority of the 
| ſheriff, who had only empowered him to act till 
The Plaiatiff” s counſel anſwered, that Fi gofirine 
contended for went the length of maintaining that 
the ſheriff could i in no caſe be liable, as he could not 


be ſuppoſed in any caſe to confer an authority to do a 


| wrong; but they contended, that he was in all caſes | 
Hable for the miſconduct of his officers while acting un- 
der colour of an authority derived from him; and that 


the caſe of Moodgate v. Knatchbull, 2 Term Rep. 148, 


and a calc of Tyte v. Glode, eſtabliſhed this point, At 
all events, they relicd that the Plaintiff having been 


in the ſheriff's gaol for three months, and being put 


there wrongfully, the ation was maintainable for * 


time. 

| Evaz Ch. Joſt. The true e upon which 
the ſheriff in theſe. caſes is held to be liable is, that 
he has thought fit to commit the execution of the 
writ to another perſon; and if he has not exeeuted 


it properly, the ſheriff is liable. The officer is the 


ſervant of the ſheriff, and executing proceſs directed 


to him; if therefore he acts irregularly, the law 


ſubjects the. ſheriff from whom he derives that au- 


thority. But clearly: the gaoler is the officer of 


the ſheriff; he has received the Plaintiff and de- 
— him.— think this action is en, 
Verdict for the Plaintiff 5 7.1 
-. Shepherd-Serjt. and wank as for the TY F 
% eee 26 of 10 wois- 
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"Bm; RANKS v. Ducheſs D LA —— 
Tax, was, an aQtion of ae for a millener's When a party 


1 has furniſhed 
- goods to a fo- 


reigner he 
having left the country, continues to furniſh goods to his wife after his AE nn mL 
liable for ſuch goods as were furniſhed, ſubſequent to the time her huſband left, the kingdom. 


The firſt article in the bill was delivered in the 
month of February; at which time it was proved 
that the Duc de la Pienne, huſband of the Defend-. 
J ant, was in England, and that he and the DW. 

lived together, 

In the year 279%, the duke left England 3 
in the combined armies, ith the intention of re. 
turning. 

For the Plaintiff, the caſe of Walford againſt the Ante 554: 
ſame Defendant 1 was relied upon, and her counſel 

contended, 


* 


' CASES AT NISI PRIUS. 
contended, that the doctrine then held by Lord 


Kenyon was deciſive of the preſent caſe. 
It was anfwered, that in the former caſe the firſt 


item in the bill was ſubſequent to the duke's leaving 
the kingdom; the Plaintiff in that caſe never dealt 


with the ducheſs while the duke lived in England, 
and that, although it might be ſaid, that this being a 
running account, and part of the goods having been 
claimed after the, duke. left the country, the ducheſs 
ought to have paid money into Court; yet that 
could not be; theſe were not different contracts, but 


2 continuation of the ſame contract. 


Lord Kenyon ſaid, the contract cls be Nod : 


while the huſband reſided here, the wife could not be 
charged; but when the huſband, a foreigner, left the 


kingdom, the wife then became liable; and the rule 
laid down in the caſe of Walford againſt the Ducheſs 
(ante, p. 554.) applies. Had this been the caſe of an 
Engliſhman, who might be preſumed to have the 
animus revertendi, it might be different; but here is. 

complete Wand of che e 6d, w_ ſhe _ | 

liable. © | 

The Plaintiff ee had a verdi& fob the 
amount of the bill' from the time ol che * 


leaving the kingdom. 2nd 0 


- Garrow and Park for the Plaintiff, 
| Erſkine and Gibbs for the Defendant. - 
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Dos ex x dim. PuLLies Eſd. v. BuTLER. Wiſes 


1 was an ejectment for premiſes in Crown- court, What hne 
Moor fields. 4 — 4 


quit, when the commencement of a tenantcy is not known. 


* 7 a eng 


The Defendant 8 premiſes of the leſſor of the oy 
Plaintiff, and the rent having been unpaid for a great 
length of time, this ejectment was um to recover 


" = 


poſſeſſion. of the premiſes. 63 hog th 
'The premiſes in queſtion were part of { 4 has: en 16 aut 


fiderable eſtate which the Plaintiff had let, and the 
Defendant not having taken them of Plaintiff, but of 
his tenant, it was not exactly known at what time his 
tenancy commenced; and che following notice e to quit 
was therefore ein 12 elle „ 
„ William Butler, dei % | ps 8 5 2 
Take notice that 1 hereby 8 you to — 
quit and deliver up to me the poſſeſſion of the 
© houſe and premiſes you hold of me, ſituate in Re- 
and. Croum Court, Moorfields, in the pariſh of Se. 
© Leonard, Shoreditch, in the county of Middleſex, 
© at the end and expiration. of the current year of 
+ your tenancy thereof, which ſhall expire, next after 
the end of one half-year from the date hereof. 
f Dy this 20th VO of * ee | | 


# — ; #4 > 


- Punars, nl 


= CASES AT NIST 1 PRIUS, 
The only queſtion was, Whether this was a fu 


5 Plaintiff to recover poſſeſfion of te premiſes 00 par- 
ticular day being mentioned? T.; 
Lord Kenyon, held that it was ſufficient, and 
| the Plaintiff accordingly had a verdict, © 
| Erſkine and Marryatt for the Plaintiff, 5 
. Currou for the Defendant. „ 


4 4 ; . 


„ * e eee Sadie Luferitg 


un beds rhe an houſe of Plaintiff*s to be out of repair. 


fair and tenant - 

| — "ger er decoy af wee ee e 
The caſe on 4h part of the Plaintiff was, that the 

5 D had rented an houſe of him, as tenant t 

Wu.ill, at a rent of 31/7. per annum, which he had 

quitted; after-the Defendant had given up the poſ- 

ſeſſion, the houſe was found to be very much out of 

repair, and the Plaintiff had an eſtimate made of the 

ſum neceſſary to put it into complete and tenantable 

repair, which on: * e to rerover in wp oe 
nion. THIER "T9 | 
Lord Kenyon' fag; Te was bot to de e peril | 
to Plaintiff to go for the damages ſo claimed. A 
tenant from yeat to year is bound to commit no ˖ 
waſte, and to make fair and tenantable repairs; ſuch 1 
4 putting in windows or doors that have been t 
broken by him, ſo as to prevent” waſte and decay 1 


* 


5 : . 


+ of the premiſes ; but in the penn oy the Plaintiff 


I 


has'clalmed 2 uur ii purting on a new roof on an 


old worn- ut houſe; this 1 think the tenant is 


not bound to a me thar the Phaintiff 4 has 1 no ae 
to recover 1855 boelrd 
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BroxronD . Waler Eg. Sheriff of 
. Lincoln, e 


HIS was . onde caſe — the Deſend- 
ant, as ſheriff, for an eſcape, . 


be called upon for a return of the writ; but i he ae e v. duke ume an action if 


the writ has not been ** executed. 


To writ was a ca. ſa. againſt one Timothy Weſt, 
2 judgment of Eafter term, and was returnable 
the firſt return of Trinity term. 


— 


The Plaintiff proved the judgment, the icuing of 


the writ, and the; ſheriff's: return of the ch corpus 
he then proved, that after the return of the writ 


W:ft was ſeen at large, and that in fact he did not 
go to priſon until the 6th of September following, and 


there reſted his caſe. 
Yates for the Defendant Rated his defence ib be. 


that Meakings; who was an attorney for che Plantff | 


in the action againſt Veſt, had incloſed the writ in a 
letter addreſſed to one Sleigb ea bailiff; that he Had 
arreſted at, but that the writ had never gone into 
the ſheriff's; office, and of courſe ho warrant hd been 
made out to Sleigh as bailiff of the ſheriff; "he 
therefore contended, that che ſheriff was not liable, 


When a party 
appoints his 


oon bailiff, the 


ſheriff cannot 


v * 


w relied on che eas of De Morands v. Dunkin, : 


E 4 Term 


— 


* 


592 


A room in 
vrhich muſical 

performances 
are — 
exhibited, tho 
it is not k 


| or ufed ſolely for that purpoſe, is within the meantng of the fiat. * 2; Geo. 3: TY 


that Beal, the Defendant, who kept a tavern, had a 


- CASES AT NISI PRIUS, 


5 4 Term Rep. 119. in which it was reſolved, that 


when a party appoints his own bak he cannot role : 
the ſheriff to return the writ. _ 


Lord Kenyon faid, he ſubſcribed ee to . 
law laid down in that caſe; but added, that in the 
preſent caſe, though the Plaintiff could not bave 
called upon the ſheriff for a return of the writ, nor 
was the ſheriff bound to make one, yet having done 


ſo he bound himſelf by the return, and was therefore 
liable for the eſcape. 


The Plaintiff had a eder. 
Wood for the Plaintiff. 


Yaſs for the Defendant. 


Barrie v. Brat. 


2 - 3 » 3 
43 3 # | * 


T. was an Aion of debt on the ſtat. 25 Gn. 2. 
| 36. for keeping a houſe for public 4 88 | 
and 85-4 without having a licence. one 


ET f * 


The evidence on the part of the Plaintiff Was, 


large tea-room in which was an organs: ern _ 


vas open to all enn en e 


Some women of. the town were called, hs es 
chat they and all ons of that 1 were 


A 
admitted. Tp =" 10 4 Ait TY oP 4 TIE $i. 


There was ſome doubt de herb was . 
organiſt. regularly kept; the evidence only going 
PAS 45 ; | 0 
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to prove, that one Loundes, who was an organi, 
generally played there; but that others were permitted 
to play if they choſe it. 


Ming ay for the Defendant 8 chat this 


was not an offence within the ſtatute. This ſtatute 
was framed at a time when improper conduct had 
taken place' at houſes of this deſcription; if any 
room was kept openly and avowedly for the pur- 


poſe of muſical entertainments, it would be within 


the ſtatute ; the muſic here was but a ſecondary con- 
ſideration; in order to bring it within the ſtatute 
it muſt be kept expreſsly for the geren of exhibit- 


ing muſical performances. 


Lord Kenyon. The e ought to cor- 


reſpond with the intention of the Legiſlature; it is not 


like the caſe of an inn or place of that deſcription; 
here there was a regular opening of the room, from 


Eafler to Michaelmas ; there was an organiſt who 


attended regularly; whether he was paid or not 


makes no difference; the true conſtruction of the 
act of parliament is, that this is a room for muſical 


entertainments, and the Defendant is therefore n. | 


to the penalty, 
The Plaintiff had a verdict. 


Erſkine, Garrow, and Bailey for the Plaintiff. 
Mingay, Gibbs, and Sellon for the Defendant. 


Vat. dba od Rings 


IN THE COMMON: PLEAS. 


SITTING DAY AFTER TERM 
AT GUILDHALL. 


fly, 7 | Woop D. Areas. 

Nov. 30. | : 
Adche owingby Furs was an :Gion of aſlumpfi for money lent and 
hola, cannot be goods ſold and delivered, 
ſet off to an 


action brought by the huſband alone undd he has e to pay the debt after marriage and 
thereby made it his own. 


Plea Non aſſumpſit with notice of tral 

The articles contained in the ſet- off were three 
ſeveral ſums of money which were ſtated to have been 
paid by the Defendant for the Plaintiff, and by his 
direction.— One of them was a ſum of ſix guineas, 

"Rated to haye been paid to a Mrs. Gundry, which the 
Plaintiff's wife, who was a ſiſter of the Defendant, 
owed her for lodging N her me. with 
the Plaintiff. 

The counſel for the Plaintiff objected to the 
allowance of this ſum in-the preſent action, on the 
ground that this was an action by the huſband alone, 
and the debt attempted to be ſet off was a debt 
due by the wife before marriage, for which the action 

| ſhould be againſt huſband and wife. 

It was anſwered, that the huſband "PER ordered 
the money to be paid, had thereby made the debt his 
own. 

E xRE Ch. Juſt. faid, That for a debt of the wife 


dum _—_ the action muſt * ns huſband and _ 
an 


CASES AT NISI PRIUS; | 8 395 


and en could not be ſer off againſt a claim 
made by the huſband alone, and for which the action 


was brought ; but if it appeared that the huſband, 


after the marriage, had ordered the debt to be paid, 
be thereby made it his own, and that it could be 
ſet off. ER g 
The Dei that the buſband had Have 
ſo, and was allowed the ſum in his ſet off; but the 
Plaintiff had a verdi& for the reſidue of his demand. 
Cuckell Serjt, and *Eſpinaſſe for the Plaintiff. 


Shepherd Ser ive the Defendant, 


} 


ADJOURNMENT DAY 
AT WESTMINSTER. 


_— 


Dok ex dim. 3 & 4. v. 2. 
BouLcor & al. 


Tus was an ejectment for certain premiſes at An agreement 


| a leaſe of 
P entonville. | | 3 ras. 


though under 


| 29 is not within the exception f the Stamp a if the ivr agreed or be ben 


The 3 contained four counts on 1 
demiſes of Thomas Hunter, Jobn * * | 


Gib/on, and Thomas Shrewſbury. N 
| The circumſtances of the caſe were as follow : 2 
| Thomas Hunter had become a bankrupt, and the 
Defendants were his aſſignees; by a leaſe bearing 
date in June 1795, the ground on which the pe- 
5 miſes 


596 


7 


CASES AT NISI PRIUS, 


ics in queſtion were built was demiſed by 4 Mrs, 


Lembrick to the bankrupt ; the premiſes conſiſted of 
à large houſe and three ſmaller tenements; the three 


ſmall tenements were claimed by Gibſon, under a de- 
miſe of the ground on which they ftood : to prove this 


demiſe, he produced an unſtamped agreement for the 
demife of that part of the ground leaſed by Mrs, 


| Lembrick to Thomas Hunter at 3 l. per annum; upon 


this piece of ground the three ſmaller, tenements had 
been erected, and Gib/on proved that they had been 
built by him. 

The Defendants counſel objeẽted to this aoree- 


ment being given in evidence, as it was not ſtamped, 


It was anſwered by the Plaintiffs counſel, that 
this was within the exception of the Stamp Act, and 
did not require a ſtamp, as being a demiſe of 


premiſes under 5 J. per annum, namely for 31. 


For the Defendants it was contended, that that 
clauſe of the ſtatute only applied where the letting was 


on a rack rent; but this was a beneficial intereſt, 
being a building leaſe. 


Eyxe Ch. Juſt. ſaid, He was of opinion this Was 8 
beneficial intereſt, and ſo was not within the exception 
of the act; and that the agreement therefore required 


2 ſtamp. 


In going into the title under the 88 the 
Defendants relied upon an act of bankruptcy com- 
mitted early in the month of December 1796; the 
petitioning creditor's debt acerued in the montlis of 
Auguſt and September in the ſame year. 


The counſel for the Plaintiffs then proceeded to 


give evidence of an act of bankruptcy in the April 


3 


t 


8 O 
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preceding, and proved an abſcondin rg from his 
dwelling-houſe at that time; and then relied, that 
this having preceded' the petitioning creditor, 's debr, 
the commiſſion could not be ſupported. | 


For the Defendants | it. was contended, "hi che 


mere proving of an act of bankruptcy preceding the 


petitioning creditor's debt, upon which the preſent 
commiſſion was founded, would not be ſufficient, 
unleſs they proved, that at that time there were 
debts due by Hunter, upon which a commiſſion could 
be ſued out. : £ 


3 & e e 


Le Blanc Serjt. as an amicus curie mentioned, 
that this point had been ſo decided in the court of 
King's Bench, on a motion for a new trial from the 
Norfolk circuit, where the Judge having ruled the 
evidence of the act of bankruptcy only was ſufficient, 
vithout , proving a. petitioning creditor's debt ſub- 
fiſting at the time of the act of bankruptcy come 
mitted, the Court granted a new trial; as other- 
wiſe a trader might defeat 10 commiſſion of Web 
ruptcy ſued out againſt him * 


Evxz Ch. J. ſaid, This was perfectly new law tn order to 


to him, and if it was law, numberleſs determinations armen | : 


in the books which have been held to be law, muſt 1 
now be held otherwiſe. If the court of King's of bankruptcy 


Bench had held that to be Jaw, he ſhould hold him- wens ws” 


time the pe- 
— creditor*s debt accrued, proof of an act of bankruptcy is not Sons ſuMicient; it ſhould 
be ſhewn, that there ar Len * at the time EN firſt aſt of 
g. : 


” 


E — 


BE 3 2 «dy * 5 7 


* This point was ſo * bes by Lord FOR in the caſe 
of Parker v. Manning, Sittivgs after Trinity term 38 Geo. 3. at 


Guildhall, 
kK 3 | . 


sss Ar NL ess. 

ſelf bound by itz; bur it. could. not affect the preſeat | 
caſe, as from the evidence produced by the Defendant 

there appeared to be a petitioning creditor s debt i in 


being at the time che firſt NE Af, Keen was 
committed, , 5 


The Plaintiffs had a verdidt. 


Clayton Setjt. Hewes Sehe. Ft Marryatt for 
: the Plaintiff. . 


| Shepherd Serie. Runingo e and "Bpinſe for 
the Defendant. 


x » 2 & * wed. a>» 
* a. 1 * 


ADJOURNMENT DAY, 
AT GUILDH 1 
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| SgARLB & alt. v. | Knnyzs. - 


* 


A written order 10 . was an action on 1 a [EW the | 990 
iven by the ſel. 
* performance of a contract. 5 We wor 


3 goods to 
the buyer, di- 

y — — I care the goods are to deliver them, i a re e - 
Plea Non aſſumꝑſit. 1 | 

The declaration ſtated, that in „ that 

the Plaintiffs had bought of the Defendant twenty 

barrels of rice, at the price of 17s. per hundred 

weight, the Defendant undertook to deliver that 

quantity, and aſſigned the breach in the non-delivery. 

The evidence for the Plaintiffs in ſupport of this 

declaration was, that on the 26th of September ona 

of the Plaintiffs having been at the houſe of the 

Defendant, the Defendant told him that he had a 

1 quantity 


i 
. 
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quantity of rice to ſell ; but there was no evidence to 
prove any contract made at that time; the Plaintiffs 
produced an order on Bennet and Co. to deliver to 
them twenty barrels of rice, which was ſigned by 
Keeves; and witneſſes proved that Reeves had told 
him that he had fold twenty barrels of rice to Mr. 
Searle, at 17 5. per hundred; and that he was a fool 
for ſelling it ſo 5 as the ow of rice _ | 


© i ee 
advanced. 


The Plaintiffs then out the delivery of he oder FE 


for the rice tothe warehouſernan of Bennet and Co.; 
and that the rice not being then taken away, Keeves 
on the 2d of Ofober countermanded the delivery to 
Searle the Plaintiff, in conſequence of which Bennet 
and Co. refuſed to deliver the rice to Searle, who 
ſent for it on the 10th of Oober following. 


The counſel for the Defendant* contended, that as 
to this count the Plaintiffs ought to be nonſuited; 
they ſaid, that the Statute of Frauds i in all caſes of fales 
of goods required a note in writing ſpecifying the 
terms of the contract, and being meant to guard 
againſt fraud in contracts, made it neceſſary to ſpecify 
particularly what the terms of the ſale were: in this 
caſe chere was no ſpecification of the terms, the only 
evidence was, the order for the delivery by the 
Defendant, which did not ſpecify any thing as to the 
price, fo that it was not a ſufficient note in W 
under the ſtatute. 

EyRx Ch. J. The Statute of Frouds Fen not 
attach where there has been earneſt or a delivery of 
part of the things ſold ; I think there has been in this 
_ Caſe a — of the whole. Reeves the Defendant 


K 4 | _— 
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__ -- - , © CASES AT NISI PRIUS, 
gave an order for the delivery upon Bennet and Co. 
in whole poſſeſſion the rice then was; this ſatisfies 
the ſtatuce, and the Plaintiffs are entitled to recover, 
The Plaintiffs accordingly had a verdict. 
| Cockell Serjt. and Eſpinaſſe for the Plaintiffs, 
Shepherd Serjr. and Bailey for the Defendant, 


—__ - Joxns v. Boorn & al, 


Where money T* was an action of aſumpſit 88 to re- 


——— cover the amount of the Plaintiff's ſhare of 


— 3 prize money as a ſeaman on board the Duageon 


Sion is com privateer of Liverpool, of which the Defendants were 


menced againſt 


the perſon who the owners, 8 
has ſo paid it, a 


, compromiſe between the Plaintiff and ſuch third perſon, after the action is commenced and a 


judge s ſummons taken out to ſtay proceedings on Pages of . and coſts, will not avail the 


| party 25 defence fo ſuch action. 


Iwo captures had been made by the privateer ; 
the ſhare of the Plaintiff in one was 231. 135. 4d. 
in the other 297. 3s. 10d. The former ſum had 
been paid to the Plaintiff's agent; and this action 
was brought to recover the other ſum of 290. 35. 106. 
The defence was, that one -Thom a ſlopſeller of 
Liverpool, had made a demand, as executor of the 
Plaintiff, (whom he ſtated to be dead,) on the De- 
fedants, and produced the letters of adminiſtration 
granted to him, and that they had paid the ſum due 
to the Plaintiff to Thom in purſuance of ſuch au- 
thority. —They further proved that the Plaintiff after- 
wards returned to Liverpool, and that on his return 
Them had arreſted him 'and held him 1 
8 1 44 
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441. When he was in gaol, he ſent one Hughes (who 


was called as a witneſs). to endeavour to make terms 
with him, upon which Thom went to the goal and re- 
jeaſed the Plaintiff on his giving him a promiſſory note 
for 28 J. 17s, and admitting a receipt from the De- 


fendants by 7. bom for 307. the balance of prize money. 


The Plaintiff, upon this, proved by his attorney, 
that prior to the time this compromiſe took place 
between him and Thom, the declaration in the cauſe 
was delivered, viz. in February, anda ſummons taken 
out before a judge, by the Defendants, to ſtay pro- 
ceedings on payment of debt and coſts in April laſt. 


Eye Ch. Juſt. If this circumſtance, of the com- 


promiſe having taken place, had ſtood alone, I ſhould 


have been ſtrongly of opinion that it made an end 
of the cauſe; but having taken place after the com- 


mencement of the action, and after a ſummons to ſtay 
proceedings, upon payment of debt and coſts, I think 
the Defendants will do right to ſubmit to a verdict 


againſt them, and to take their remedy againſt Thom. 
But when we conſider that the Plaintiff was in 


cuſtody at the time he made the agreement, and that 
too at Thom's ſuit, I think it deſerves no countenance 


in a court of juſtice. 
The Plaintiff had a verdict, | 
Cockell Serjt. and Barrow for the Plaintiff, 
Shepherd Serjt. for the Defendants, 
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Thurſday 
Dec. 14 4 


An item of the 
Plaintiff's de- 
mand appearing 
on the face of 
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Mukex . ſptcon. 


Li 3 — % 


Aenne, for goods ſold and delivered. 
; Plea—General iſſue and notice of ſer off. 


Defendant's ſct-off,. x given in under a judge“ 8 order, is not ſuch an admiſſion idee ren the 


a 


| n of Plaintiff's proving it. 


The caſe on the part of the Plainfff was, that 
Miller being poſſeſſed of a number of lottery tickets, 
had fold them on the 20th of February laſt, to the 
Defendant, and had received in payment a note, 
purporting to be a Bank of England note for 50ʃ 
No. 1971. dated 22d Dec. 1795. 


Miller paid this note away to Da C ha, and aſter 


| 5965 paſſed through ſeveral hands, on being ten- 


dered "for payment at the Bank it was Ropped as 


being a forgery. 


The fact of its being a forgery was proved by 
a. clerk of the Bank, and the preſent action was 
brought to recover the amount of the 50. ſo paid 


by the note, as the price of the lottery tickets. 


To prove the ſale of the tickets, Le Blanc Serjt. 


of counſel for the Defendant, produced the par- 


ticular of the Defendant's ſet- off, given in under 
a judge's order, in which the ſale of the tiekets was 

mentioned. ; Ps 
Eye Ch. Juſt, ſaid, It was never the intention 
in compelling a party to give in a particular under a 
judge's order, to make him furniſh evidence againſt 
himſelf, nor could it be made ſuch uſe of ; other 
evidence 


1 


MICHAELMAS "TERM 38 GEORGE m. bez 
evidence ought to be given of the fact, though it 


ſtood on the face of the particular. 


The Defendant admitted che ſale, and the Plaintiff 35 
had a verdict. 5 


Le Blanc Serjt. and Wigley for the Plaintiff, OO 
| Shepherd Serjt. and Henderſon for the Defendant. | 


END OF MICHAELMAS TERM IN THE 
: COMMON PLEAS, 
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SITTINGS AFTER TERM AT WESTMINSTER. - | ; 
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isurs v. „ane Esch. 


* * 0 * 4 


T v was an 1 of aſumphir ona bil of when wa 

exchange. ))Jdd„ 5, wg 
Plea non-affumpſit. 1 41 ee e rifornepuning 

The Plaintiff proved the Defendant's bapd 6 to the dab wh 
bill, and there reſted bis. caſe. EINE 35154 , 


the attachment ſhall ſtand as a ſecurity; in fock en. bil the Bn are rx 
witneſſes for the Dojgndant, ; 


The Defendant's counſel called the brother the "OO 
Defendant 1d prove the caſe he mage e * . 
in defence of the action. n 
He was objected to as be ing one 8 | Defend- 
ant's bail, and the bail-bond was produced. * 
It was anſwered,—that the production of the baile 1 
bond only proved the witneſs to have been bail to 
the Sheriff, not bail above; that in fact he had not 
been bail above, for that other bail had juſtified. 


Vor. F | Lord | 


* 


— 


a 3 AES At NS PRIUS, » I 


Lord KENVYVON ſaid, if this was ſo, it ſhould * 
proved by the production of the rule for the allow- 
| ance of bail, by which it would bave nppeired out 
- bail had juſtified. 

5 The Defendant's counſel — Ei this was 
in the poſſeſſion of the Plaintiff, it being ſerved on 

hint; but they: then ſuggeſted that the Defendant 

muſt have put in bail above, otherwiſe he could not 

bein court, as he could not have pleaded till then; 

and that of courſe the bail-bond was at an end, the 

conditions being performed. - His Lordſhip then 
ruled chat the production of the bail bond did not 

eſtabliſh that the witneſs was bail above, as it could 

| not be inferfed, as of courfe, that he was bail above, 

i» becaule be had. been hail to the Sheriff; that there- 


1 wh ns TILL 


. 
1 a . 


: | | 1 fore, under the circumſtances of the caſe; there was 
1 nu bjection to bis teſtimony, 
1 1 — The Defendant's counſel were then 5 Oy 
| 5 | * 4 9 5 dz examine him, when the Plaintiff's counſel pro- 
1 Auced another rule of court, made in the cauſe, by 
| 5 . which „It was ordered that the attachment which 


+72  had,iffued againſt the Sheriff, in the cauſe of Pie/ey 
v. Von Eſch, ſliould be ſet afide upon payment of 
coſts, and the attachment ſtanding as a ſecurity, the 
Defendant having put in and perfetted bail.” 4 
Lord KEN VON. This is a deciſive: obje&tion } 

the attachment is by the rule produced in evidence 
to ſtand as a ſecurity ; under it, therefore, the Sheriff 
may be called upon to pay the debt; and if he is 
compelled to pay it, he has is remedy over againſt 
the witneſs as bail om his bail-bond: this renders 
bim clearly incompetent. | oy | 
0 Th 5 n 


* 
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The witneſs was therefore rejected, and _ 
Plaintiff had a verdict for the bill. 3 . 
Erſtine and Mig ley for the Plaintiff, | AT; | 1 
Garrow. for the Defendant. eg OE - one 
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Aera for 3 old and delivered. _ f Riser l 
Plea of the general iſſue, with notice of een r 
and the Defendant had paid zol: into cur. 1— — 


The Defendant proved a ſet-off exceeding the 
amount of the Plaintiff's demand; upon W L e e 
Plaintiff wiſhed to be nonſuited. 5 n 

This was oppoſed by the Defendant's counſel, 
who inſiſted that the Defendant was entitled to a 
verdict, the Plaintiff having been precluded from the 
right of being nonſuited Vr the Defendant's DRE | 
paid money into court. 

Lord KEN YO ſaid, that e ack | 
be attributed to the paying the money into court z- 
and the Plaintiff was nonſuited.. 4+ + 2 

Mingay and On/low for the Plaintiff. 411 #540 
_ Garrow for the Defendannt. 
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_WHATELY v. MENHEIM N and Levy. 


Toefſtablith a Abluner againſt the Defondunts for goods 


i Toe and delivered, charging them as partners, 
7 id with the common counts, 

ods | q Levy, one of the Defendants, ſuffered judgment 
 torabather'tg go by default. Menheim, the other Defendan, 


"and for what Pleaded non-afſumpſit, 


time, on a bill 


filed by one of them alf dne other ua erlencto au «perk the ver 
62 kaving ſun thei be. e © | 


|! The objeRt.o of the 8 action was to eſtabliſh 
a $-mantnertiip between the two Defendants Levy and 
Menkeinc; which was admitted by the former, 'but 
deniod by the latte. 

In Hilary Term 1793, Levy had von aſs; 
'by-Menheim, and being ſurrendered in diſcharge of 
his bill, he filed a bill in the exchequer againſt 
"Menheim for an injunction and account, charging 
Menleim with being his partner. 

The cauſe: came om to be heard in December, 
1795, when the: court of exchequer directed an 
iſſue to try this queſtion, —* Whether Levy ot 

| Menhein had been partners at any or what time?” 
This iſſue was tried; and after a long trial there was 
a verdi& found, That a partnerſhip had ſubſiſted 
between . and Levy from the 29th of Sep- 


tember 


* 


tiff. 
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tember 1791, to the 22d of January 1793. Man- 
zeim moved for a new trial, but it was refuſed. 

The goods for which the preſent action was 


brought had been furniſhed to Levy on the 26th of 


November 1792, during the time which it had been 
found by the verdi& that they had been partners. 
| In order therefore to eſtabliſh the liability of Men- 


kein on the ground of a partnerſhip when the goods 


were ſold, the counſel for the Plaintiff offered in 
evidence the record of the verdi&, ſo given in the © 


court of exchequer on the iſſue directed for the 


purpoſe, finding Menheim to be a partner with Levy 
at the time of the goods fold. 


It was ſtrongly objected to by Menheim's counſel, 


on the ground of the Plaintiff in the preſent action ; | 
having been no party to the ſuit in the exchequer, 
ſo that the * there: "wn "was: res inter alies 


acta. 
Lord Kanyon aid 10 was of opinion. unt i it was 


a admiſſible and concluſive evidence of a ſubſiſting 


partnerſhip at the time of the goods ſold, and that 
it could not properly be deemed a matter inter alios 


ada, both the Defendants having been parties on 
the record in that ſuit, and it having been open to 
 Menheim on that ĩſſue to rebut the idea of a partner 


ſhip by every evidence he could offer. 
Lord Kenyon left it however to the jury, who 


found a verdict for the Plaintiff. 


Erſkine, Garrow, and J. Vai A the Plain- 
ew fon the Defendants. | 
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. - Dan licy of 
oo dee g . Cn on a Euch of Moine, dated the 20th of 
fs ee is — Auguſt 1796, on the ſhip Neptune, at and 
. from Whitehaven to St. Michael x, and from thence 
Forced by fires to her port or ports of diſcharge in the Channel, 
of weather into | | | 


any port, under with liberty 1 | * F 112 | 
Gn pe with liberty to fail to, touch and ſtay at any port or 


©. not protg/ed.in Ports whatſoever on her paige 'out, ee at 


tt, | 


6 l — + — — — want — — 
2 — — — 24 — — — — — —ͤ — _ 
— — — 32 IT'S „ 


| «breaking bulk 
_—_ .. * Cork viibont prejudice te to the inſurance. | 
LS | ; n ENT >. 
1 4 avoids the po- "The declaration then averred the loſs to be * 
. T capture. 9 


- 


The Plaintiff proved the policy, and that the 
veſſel had ſailed on her voyage on the 12th day of 
4 Septeniber 1796: That ſhe was by bad weather 
forced into the iſland of Whitehorn, in Scotland, 
where ſhe continued ten days That ſhe again failed, 
arid meeting a ſecond time with blowing weather, 
* forced i into Dublin, whers ſhe continued thres 
q- weeks. hs b 
The witneſs who proved theſe facts was {the mate 

| of the ſhip; and on his croſs examination he ad- 

mitted, that while the ſhip remained in Dublin ſhe 

had broke bulk and ſold a quantity of coals, with 

which ſhe was partly freighted. 
8 VU pon this appearing in evidence, Lord Kxx vo 
faid the Plaintiff could not recover under this po- 
lcy. The policy was on a voyage from Whitehaven 
to $t, Michaela, with liberty to touch at any port in 
her paſlage out; but that the liberty to touch at any 


port could never be extended to give him a liberty 
15 | of 
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of trading at any ſuch Ports where ſhe*happenel to 
touch, which in this caſe ſne had done; that would 
be to make the underwriters inſure a voyage not in 
their contemplation, and to extend their liability far 


beyond what they propoſed or inſured a 1 
The Plaintiff was nonſuited, bY 

Law and Holroyd for the Plaintiff. . 
Erſkine and Pur for the Defendant, 


PIxXERrON v. Apams _ MILNER, |; een 


Decem ber 12. 


| A by the Plaintiff as aden ob a bill of 74. Defendant, 


under the plea wag 
the general iſſue, 
may give in evi- 
dence, that the 


exchange for 189. drawn hy Ginger on the 
Defendants in his own fayour ; ene by them, 


and indorſed by Ginger to the Plaintif. 1 8 % oy 2 
Plea of non - aſſiampſit. 5 + „ e * 


after the ind 
became a ien and is _ ne eke of pleading cha matter ſpecz 


The defence relied upon was, that the W 
ment had been made by Ginger to the Plaintiff 
on the th of November 1796, and that Ginger had 
become a bankrupt ſix days prior to the indorſe- 
ment, namely on the 3d of November 1795. 

The Defendant firſt proved an act of Bae 
committed by Ginger, on the 5d of November 1796 

To prove the time then of the actual indorſement, 
(ringer was called; and being examined upon«his 
voir dire, he admitted that he had given a counter- 


icceptanes 1 to the Def u to che amount of che 
bill. | „ 


| Gennes 


BF - 


l 8 8 * 
7 s wth a » . $9 : 11 1 
P n i at nnn. * 1 * 


Ass Art PR! 


© Garrow then objected to his competence, on the 
ground, that having given a counter - ſecurity to 
Adams and Milner, the Defendants, he was intereſted 
in defeating this action, as he would thereby be 
diſcharged from his counter- ſecurity, which could 
. only become abſolute againſt him on the event of 
the n ndants e WIE to Pay che prelen 
binn. 
. "NAD ruled; ahi the objotion was ofa 
ficient,.unleſs. he was releaſed. 5 
He was accordingly releaſed, A ode the i in- 
dorſement to er alen Fes: on the gth of Na- 
v ember. - 
This 8 being ecifive in W of the 
| Defendant, Garmow objected tod in 
its preſent ſhape, and contended that it ſhould have 
been put on the record, and the Defendant have 
pleaded that the bill. of exchange upon which the 
action was brought, had been indorſed to the Plain- 
tiff by the perſon to whom it was payable after ſuch 
- perſon bad become a bankrupt; and fo could not be 
given in evidence under; the general iflue,” 
1 Marryat, on- the ſame ſide; ſaid that when an 
find o fk cafe infant had ſo 1ndorſed: a bill, there was. a caſe in 
Wilfon that ſuid it ſhould be fo. pleaded. l. 
Lord Kexyowrfaid, he was clearly of opinion that 
n could be given. in evidence under the general 
iſſue non · aſſumꝑſit, for the Defendant: did not un- 
dertake to pay e not 4 
legal title; which was the caſe here.. 
Verdict for the Defendant. A 
Garrow and Marryat for the Plaintiff. 
Gibbs for the Defendant. 
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5 NorRTHEY and Lxwis, AM. of Lxx- "2 
LAND and CRAGG v. FIELD- 
T.. was an action of aſſumpſit Wende by hs „ks. Wo ; 
aſſignees of Leyland and Cragg to recover the ni erin 2 
value of a quantity of * | | 3 | 1 
| — way | | 
der; or if fold, he Sree v 85 = | 
The wines in queſtion had been ordered abe f 1 
ginning of the year 1796 by Leyland and Cregy, 3 
who then carried on buſineſs as wine-merchantsz _, 


1 


and had been conſigned to them, and a bill for 120l. 2 
drawn on Leyland and Co. and accepted by them; f | 


© the bills of lading had been ſent to Thompſon, who | 

e was reſident here, and who was n with * 
1 F. riend, and Naſſau. 5 
h By the exciſe law, ee after 
e the ſhip arrives to pay the duty, during which time 

the wines remain on board: if not paid within that 
mn time, they are removed into the King's cellars, dun- 
in ing which time the owner may have them on paying | 
| the duty, warehouſe-room, &c.; but if not' then 
at paid at the end of three months; they are ſold, and 
al "her eee een 1 
n- to the owner, 


Lee eee e 3 
ſhip's arrival; but before the twenty days expired, 
and the duties nat being paid, they were, onthe 28th 
day of July laſt, removed into the King's cellars. 


I 2 CASES! ar xe PRIUS, 


The: aſſignees Pen to have the wines; TORY 
the ſolicitor to the cuſtoms was of opinion chat they 
were entitled to them; but ĩ It, was afterwards agreed 
that they thoull be ſold.” 

The agent for the conſignors, the day bester the 
_ three months expired, alſo applied and endeavoured 
to get poſſeſſion of them, but did not ſucceed ; and 
they were ſold on the 23d of VOOR 1797s 3 at the 
| King's ſtores, by public "ale. 

The wines produced 1091. ahi al dedution 
which was paid over to the broker, _ 

The Plaintiffs contended that the goods had come 
to the bankrupt, ſo that the property was diveſted 
out of the conſigners. 

Lord KEN VoOx ſaid, he was of opinion that the 
Plaintiffs were not entitled to recover: The courts 
had of late years leaned much in fayour of the 
power of the canſignor to ſtop his goods ix tranſilu, it 
was a leaning to the furtherance of juſtice. Lord 
Hardwick had been of opinion, thar in order to flop 
goods in tranfitu, there muſt be an actual poſſeſſion 
of them obtained by the conſignor before they come 
to the hands of the conſignee; but that rule had 
fince been relaxed; and it was now held that an ac- 
tual poſſeſſion was not neceſſary, that a claim was 

ufficient, and to that rule he ſubſcribed. In the 
prefent cafe the the bankrupt } had no title to the actual 
poſſeſſion till the duties were paid; : until then they 
| were qua/s in ciſtodia legis ; before tlie ſale, the agent 
for the conſignors claimed, and endeavoured to get 
poſſeſſion; that was a ſufficient Ropping in trarfiru, 
in his opinion, to ſecure the rights of the conſignor. 
| Ihe 
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The Plaintiff aſked for a caſe, which'was Sranied; 


but it was, I believe, never nn moved. O 
 Mingay and Part᷑ for the Plaintiff. . 8 Bi 
Gibbs for the bag gr of hes 7 a, 
EE LT og 
RICH v. PARKER. D n. 


Tu. was an action on a policy of inſurance on a Vd d- 
ſhip called the Atlantic, on a voyage from betraf 0 3 
London to Guernſey, from thence to the coaf] - of the nel hare M8 

Africa, during her ſtay there, and from thence. to =" ofthe voy» 


the commence- 
age, every paper 
the Melt Indies, yarranted American property. : e 


treaty between 


mat nation and that at war with England. And this is ſo, though * aN * not been 
cauſed by the want of ſuch papers, | 


f 


| The Captain of the veſſel 1 was called to prove ethe 5 
loſs, He ſtated that he had taken the command of 
her at Guernſey, another Captain having had the 
command of her from London. That he had ſailed 

from thence to the coaſt of Africa, where ſhe was 
captured by a French privateer; and that While in 
poſſeſſion of the in, ſhe had got on a A 
been loſt, | 


' He was aſked if bo had any pla on wk | 
and where he had received it. He anſwered that he 

; had a ſea-letter on board, which he had received at 

: Guernſey from a Mr. L Merchant. n ö 
4 This ſea- letter was thus explained. —By the * 


between France and America, ſhips of either nation 
are n from ſailing without a ſea- letter or 


2 R 


CASEs AT NIST PRIUS, | 


paſſport, n the name, propert y, and bulk | 


of the ſhip, &c. and ſuch a deſcription of her ag 


ſhould be ſufficient to aſcertain to which country ſhe 
belonged: and by the ſame treaty, if the ſhip failed 


without ſuch ſea· letter, ſhe was liable to be captured 


by ſhips c or privateers belonging to the other na · 


Erſkine for the Defendant ſtated his defnce to be, 


That the ſhip was warranted to be American proper- 
ty: That to comply with that warranty ſhe muſt 
have commenced her voyage furniſhed with all the 


rights and protections belonging to an American 
ſhip: That the ſea-letter was of that deſcription, and 
that he was prepared with evidence to ſhew that the 
ſhip failed from London to Guernſey without any ſea- 
letter on board, it having been forwarded in a leiter 
from London to the merchant in Guern/ey. 
The Plaintiff's counſel contended' that the cap- 
ture and loſs not having been occaſioned by the 


want of the ſea · letter, it was of no importance to 


the queſtion whether ſhe had ſailed with or without 
one. The warranty was, that ſhe was American 


= property, and that fact was not diſputed. 


Lord Kenyon faid, he was clearly of opinion 


5 * Plaintiff was not entitled to recover. The ſhip 
ſhould have had the ſea· letter at the commencement 


of the voyage, as from the want of it ſhe ran the 


riſque of a capture by the French, to which ſhe 


would otherwiſe not have been ſubjected had ſhe 


had the ſea · letter on board. Warranties were to be 
ſtrictly taken, and ſhould be true at the time of the 
| commencement of the voyage. F rom the want of 


the 
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the ſea-letter the riſque was therefore increaſed. A 
veſſel could not be ſaid to be American property, 
which wanted one of its moſt important advantages, 
that of being protected from. French cruiſers. His 
Lordſhip was about to have the plaintiff called, but 
reſerved the point on the application * the F 
counſel. N 

Law, Garrow, and Park for the Plaintiff. 

Erſkine and Giles for the Defendant. | 

The caſe came on afterwards to be argued in the 
King's Bench, when the court 3 in opinion 
with the Lord Chief Juſtice. 


Sarnatrr v. Carl. V. 


T.. KR for a ſhip called the Charming Moth, CE 


againſt the Defendant, who was a meſſenger Uh 6 Pops 


evidence, which 


under a commiſſion. of ee awarded *guigſt he falls dads. 1H 
_ the Plaintiff. ids Urs ily k 5 % 
| | to and rely on . 
|  *"amece polleſſory title. "m4 
and the property 6f the ſhip to be in the . it 
plaintiff, he produced an original regiſter, by which wot 1 
it appeared that the ſhip had” belonged” to de | 
Thorpe ; but there was an'indorfement of the ag. on 
ment to Sherrzf the Plaintiff, which was witneſſed 11 
by two witneſſe Neither of the wirneſſes _ | 
Preſent z upon which Erſkine, counſel for OG: ; 
Plaintiff, was about to call 4 witneſs ro prove bog | Þ 
Poſſeſſion of the Plaintiff of the ſhip, and his paying | | 


** 
4 £ g LS $4: * s * * 
5 5 . * \ 4 o KY 5 . * 


_ 
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_— dit + n * 
* 


fy: NIS pris, 


for wn 2 Kc. relying on * potty ri 
only, when * 

eee the Defendant, objefted to it, b 
That if the Plaintiff had opened, and relied on his 
poſſeſſory title 


Buly, he might, perhaps, have put 


the Defendant upon diſproving i it; but having pro- 


duced the regiſter, he had thereby proved a title 
out of himſelf, and in fact in Mr. Thorpe; and. ſo 
having relied on written evidence, he ſhould not 
now be allowed to recur to parol teſtimony of: a pew 
founded in mere poſſeſſion. | 

It was anſwered, That if the alan: of _ 
regiſter was to be taken in evidence, it ſhould be all 


taken together; and as the original regiſter ſhewed 


the property to have been in Thorpe, by the fame 


inſtrument (by the indorſement) an aſſignment 


of this property was proved to have been made from 


Thorpe to the Plaintiff. .. 


Lord Kexyon faid, It was true, Fu 6 a written 


* inſtrument was produced, the whole ſhould be taken 
together; but that was not the caſe here, for there 
Was an aſſignment, which was a diſtinct inſtrument 
from the original regiſter, and that witneſſed by two 
witneſſes, and ſhould therefore be proved by them. 


Erſkine then contended, that under the regiſter- 


act ſuch evidence was not required, for that the ſta- 


tute did not require the party Plaintiff to prove the 

property as ſtated in che original entry to have been 
ſo transferred; it was ſufficient for him to prove 
poſſeſſion, and to leave it to the Defendant to diſ- 


prove the regularity of the Plaintiff*s title by referring = 
0 the regulations of the een. | 


| Lord 


- 
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0. III. | 
Low Kzurox ruled, as before thn basel vi- 
dence of the Plaintiff's title was inadmiffible Fog 
that the Plaintiff having opened his caſe; and at. 
tempted to go into evidence of 'ptbpery"rhrough the 
medium of written evidence; which tevidente too _ 
had in fact in ſome meaſure proved à title out of 
bim, he ſhould not be then allowed to recur to pa- 
rol evidence to eſtabliſh his title. 
The Plaintiff was nonſuited. _ 
Erſkine, Gibbs, and Ward for the Phindm 
Garrow and Lawes for the Defendant, 


p * 
: 7 4 

2:34 8 TY 

v4 - % 


Nr som v. De Lacour, | 


0 * on a policy of inſurance on a ſhip from Li- 
verpool to any of the Fes or Leeward O 
Wands. 

At the time the policy was effected, it was expetts 

ed that the French iſlands in the Vg eff Indies would 
ſurrender to the Britiſh forces under Sir John Jervis 
ind Sit Charles Grey ; ; but that event had not taken 
place. 
The ſhip arrived at 1 where one of ho 
owners lived; but hearing that Guadalompe had 
ſurrendered, ſhe ſailed there. Soon after; Guadalupe 
was eee and che ſhip captured. 


Lord 


I PRIUS. 


Kx rom nonſuited the Plaintiff on his 


CASES AT h 


= 


* 


that Guadaloups could not 


ies at the time 


of the p 


* 


# 


be in the 


was elected. 


the 


* 


Giles for the P 


. 
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and 
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SECOND SITTINGS IN TERM. 


8 


— 9 — 
mn. * 


* 


SPAWFORTH q. t v. ALEXANDER, Fern 
72 was an action of debt gui tam on Stat. 3 5 a 255 
Geo. III. ch. 55. § 7. for the penalty given 34 by way 


by that act of parliament for giving a receipt on un- Abe 


ſtamped paper. | 52 


act impoſing a 


5 | h . N 
| © if it is not lt 


It was 3 that one Bliſs and Defendant had 
been in the habits of dealing; that the Defendant 
TAE the following bill to Blys : 


To Tea 2 16 0 


5 \ i * 
10o— . 0 17 © 


bs 2 2410s Thins 
That payment being demanded, Biiß paid the 
money, and deſired a receipt; upon which the 
Defendant, for a receipt, wrote · Settled“ on the 
bill, and put bis initiale; and there uns no ſtamp | 
on it whatever, * N 
Yar 1 M 6 


Gn bs 4 


CASES Ar NISt PRIUS, 


lt was comenied, that this was not a receipt with · 
in the meaning of the act. 
Per Lord Kznvon. It is not neceſſary to have 
a receipt given in any ſpecific terms; it is ſufficient 
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| if it purports to be a diſcharge, and is intended to 
operate as ſuch. Any form of words which, if duly 
| ſtamped, would operate as a receipt, is to be con- 
i fidered liable to the ſtamp duty. 
j Verdict for the Plaintiff for one Denaley. 
l Mingay and Lawes for the Plaintiff, 

| | Garrow for the Defendant, 

+ i 


mos MICHELOTTE v. DILLON. 
Gesten, A SSUMPSIT on a promiſſory note made by the 
nat prevent the 


bringing of ae Defendant in the year 1785, to ſecure the 
tions by aliensto 
recover money payment of 6000 livres by inſtalments. 

due to them; it 


only prevents its being ſent out of the kingdom. 
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It was ſtated, as a defence to the action „that the 
Plaintiff was in Paris at the time the note was 
given; had come over here for the purpoſe of ſuing, 
but with an intention to return; and it was contend- 
ed, that under, the alien bill, 34 Geo. III. ch. g. the 

' Plaintiff could not recover. 
It is by the firſt ſection of that act enacted, 
That if any perſon reſiding in Great Britain ſhall, 
« after the iſt day of March, 1794, and during the 
© war knowingly and wilfully pay, either by pay- 
«© ment or remittance, any bill of exchange, note, 
a} 5 — 11 * I IG 
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ic &c. to and for the uſe of any perſon or nenden 
« who on the firſt day of January, 1n the year-of our 
Lord 1794, were or was, or at any time ſince 
has or hath been, within the dominion of France, 
_ « ſuch perſon ſhall be guilty of treaſon,” Sd 
follow other prohibitory clauſes. / 

Garrow for the Plaintiff. The policy of the a® 
was to prevent Britiſh money from getting into the 
hands of the enemy; but it never meant to reſtrain 
the bringing of actions for the recovery of the money 
which might never go out of the kingdom after it 
had been recovered. By the 6th clauſe it may be 
exported by a licence; & non conſtat but a licence 
may in the preſent caſe be obtained. In fact, this 
point has been ruled by your Lordſhip in the caſe 

of the Meſſ. Thelluffons ; when it was held, that 
| the operation of the act went only to the tranſmiſ- 
ſion of the money from this country, not to its re- 
covery here. 

Lord Kenyon. By the 5th ſetion of che ſta- 
tute it is enacted, That if any action ſhall be com- 
* menced or proſecuted for the recovery of any debt 
« or demand, contrary to the proviſions of the a&, 
« it ſhould be lawful for the court, or for a judge 
out of term, to diſcharge the Defendant arreſted 
« on meſne proceſs, and to ſtay all further proceed- 
e ings in ſuch action or ſuit, upon ſuch terms as 
© ſhall appear neceſſary to enforce the proviſions of 
te the act. This is decifive of the preſent objec- | 
tion. If the party. is arreſted, a Judge has a Power 
of diſcharging the Defendant; but ir does not put 
an end to the action. If it was ſo, it might cauſe 
M2 the 
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CASES AT Nis PRIVS, 


6 greateſt injuſtice, as by the party 's being pre- 
vented from ſuing, the ſtatute of limitation might 
attach. The policy of the ſtatute is ſufficiently an- 
ſwered by topping the money from going out of 
the kingdom, without carrying the reſtraints of the 
| | ſtatute further. 
2 Verdict for the Plaintiff, 
| Garroꝛv and Plowden for the Plaintiff. 
Gibbs for the Defendant. 


_ PHILLIPS, Gent, v. JANSEN. 


Ir TH ation- 


able to fay of av * I HIS was an action for words, with a count for 2 
6c 89 * 5 5 e 
ee libel on the Plaintiff. 
_ . ſummons to tax 
17 = his bill —TI ſhall bring him to book, and have him Aruck off the roll * Ow» to ſay He de- 


ſerves to be ſtruck off the roll. 


= The declaration ſtated that the Plaintiff was an 
. . attorney; ; and the libel, as well as the words, were 
—_ laid as written and ſpoken of him as an attorney, 
and actionable as referring to his profeſſion. : 

| The facts of the caſe, as proved on the part of the 

| Plaintiff, were theſe: The Plaintiff had been em- 
ployed, as attorney to one Neate, to ſue the Defend- 
ant for a debt due to him. The Defendant con- 
ſented to pay the debt and coſts, He received the 
Plaintiff's bill of coſts ; but conſidering it as exor- 
bitant, he ſent the amount of the debt and coſts, 
accompanied with a letter, to the Plaintiff, to the fol- 
| lowing Me: ; 56S have ſent I the money, but | 
: | « deſire 
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4 deßre to have a bill, in order that 1 may have it 

« taxed, to ſhow the world how villanouſiy you 

« have conducted yourſelf This letter was the 

libel charged in che declaration. . 5 
The words proved were, I have taken out a 

« judge's warrant to tax Phillips's bill : In bring 

« him to book, and ſhall have him truck of the | 

« roll.” ; 
Lord Kenyon ruled theſe words not to be ac- 

tionable, His Lordſhip added, Had the words 

been, © He deſerves to be ſtruck off the roll,, + 

« they would have been actionable; but here the 

« were ſpoken only with reference to the over- | | 

« charge in the bill.“ | 
The Plaintiff proved the Defendant's band-writ- 

ing to the letter, and the delivery to him. - "oy 
On this evidence, Mi ingay, for the Defendant, ob- A hehe, i: 

jected, that the manner in which the ſuppoſed libel party _ is 

was proved to have been publiſhed was not action- 

able. He admitted that it might be the object of 

an indictment, as tending to incite the Plaintiff to 

break the peace; but chat che libellous matter be- 

ing contained in a private letter, addrefſed to the 

Plaintiff himſelf, and only delivered into his own 

hands, was not that publication which the law re- 

quired to conſtitute a libel upon which an action 

could be maintained. To make a private letter a 

hbel it muſt be addreſſed to a third perſon, not to 

the party himſelf, otherwiſe no ien ovuld be 

maintained, 
Lord Kenyon affented 1 the law was as "oY 

ed; and the Plaintiff was nonſuired. "ts 
Erſkine and Bayley for the P iti. 
Mngey for the Defendant. e 
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- SITTINGS AFTER TERM AT WESTMINSTER, 


lies, 1 Js 5 * 11 1 5 | 
Einen 13 LECHMERE, Eſq. v. HAWEINSs, Gent, 
"nk rp | ss usr on a promiſſory note for zol. made 


vf his debror, for + by the Defendant, and payable to the Plaintiff, 


which he gives : 5 - 
. of non-aſſumpfit, with a notice of let· off. 


ſhall not prevent 
him from ſetting 


eb an debt due to wc, even though he expreſaly — to pay the ſum lent to him by his 
or. 


| Ha 8 of the a year, the Defend- 
ant having been in Scotland upon buſineſs, where 
the Plaintiff then reſided, and being in want of mo- 
ney, applied to the Defendant for the loan of the 
ſum he wanted. Prior to this period, the Defend- 
ant had been concerned for the Plaintiff, as his 
attorney; and the Plaintiff was then conſiderably in 
his debt. It was ſtated for the Plaintiff, that the 
Defendant had promiſed to pay this money ſo lent, 
notwithſtanding the Defendant was then his debtor ; 
and letters were produced in evidence from the De- 
ſendant to the Plaintiff, wherein he promiſes to pay 
the money the Plaintiff had fo lent him, and for 
which the note had been given, without taking any 
notice of the debt the Plaintiff then owed, or affect- 

ing to ſet one demand againſt the other. 
Upon this evidence, Erſkine, for the Plaintif, 
contended that the Defendant could have no benefit 
of his ſet-off, In that caſe, where a creditor borrowed 
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money of his debtor, under an expreſs promiſe to 
pay it, it bound him under every circumſtance to 
the abſolute payment; nor could his undertaking de 
latisfied by ſerting off the debt againſt his on de- iN 
mand. 
Lord Kznxyon aid * Ende no ſuch law, nor 
did he think there was any ſuch legal obligation +951 rl 
the creditor : it might be an honorary obligation, 
and ſuch as a man who gave it ought to obſerve; _ 
but if he thought fit not to conſider ſuch an obliga- 
tion as binding, he could not compel him. There 
were mutual ſubſiſting demands at the time of the 
action brought, and ſuch as the ſtatutes of ſet- off 
gave the party-Defenqant power to ſet againſt the 
Plaintiff's demand, Beſides this, if he was to re» 
fuſe the ſet- off here, it would drive the Defendant 
into a court of equity, where the judgment obtained 
here would be ſet off againſt the debt admitted to 
be due by the Plaintiff to the Defendant. He 
therefore over-ruled the objection, and admitted the 
Defendant to go into evidence of his ſe-off, 
The cauſe was referred. 
Erſkine, Adam, and ' Eſpinaſſe for the Plaintiff, 2 
. Mingay for the Detendant. 
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ers N hay ritt [rey g r nd 210 
man, IARUrf v. FIELDER. |, 
To bind an infant Argen for goods ſold and delivered. 


to the paymentof ? 
; adebrcomrated © => Pleas, 1, General iſſue, and, 2, Infancy. | 
uring his in- FF | 
8 ood 1 F 8 to the ſecond plea. « A new. noms 
n! * 
not be liable made by the Defendant fince he had come of full 
Without a new *» 


e there age, and before the Plalntiff exhibited his. bill,” 7 


muſt be an cx- 


preis promiſe to and iue thereon. iy: op 


n . "The action was brou ght to recover rthe a amount of 


Ks. - bll i at Gull 4 coachmaker's bill; 
—_ In ſupport of this replication, upon which ine 
1 had been joined, the Plainuff could prove no ex 
. preſs piomiſe whatever to Pay, but gave in evidence : 
8 2 payment of 40l made by the Defendant, on ac- 
Sow, | count of this bill, fince bis coming of age. | 
* 1 Auen, for the Plaintiff, contended, chat this pay. 
meat being made generally on account of the bill, 
4 3 wy 1 Was an! admiſſion byt the Defendant of his liability to | 
—_—.- Pay, and tantamount to a new promiſe... 1 
— 8 Tord Kenyon, I am of opinion. this cd ben 
8 promiſe as ſatisſies the iſſue. The ale of infancy | 
iffers from the ſtatute of limitations; : in the latter 


© 5 | leaſe a bare acknowledgement has been held to be 
1 ſufficient. In the caſe of an infant 1 ſhall hold an 
44A acknowledgement nat to be ſuffcient, and require 
5 . \proof of an expreſs promiſe to. pay, made by the 
A infant after he has attained that age when the law 
* { prefumes that he has diſcretion. Payment of mo- 
N | { ney made, as in the preſent caſe, is no fuck promiſe, 


Tb Print, if he has ng other evidence, muſt by 


ue ee 30 c m. 
Gibbs, for che Defendant, then ſaid, that te 
Plaintiff muſt have failed on another ground on this „ 
iſſue; for that in fact the Defendant had come ß | 
age the day after the Plaintiff had commenced; bis 
ation, fo that he could not have promiſed to pay : ZR 
after he came of age, and before the Plaintiff had 72 
| exhibited his bill: —to which Lord Kenyon af | "wy 
| ſented. en bie en 1113 19." een 2 
J The Plaintiff was nonſuited. OO E 
Adam and Beſt for the Plaintiff,  '' ' YG 
; ' Gibbs and Pitcairn for the Defendant. © | J 
eee „ 
! HE Adiabtirion.” in this cafe ſtated, ae That in Where mex > bp: 
: conſideration the Plaintiff had on the 11th day ra yangny, 2 £7 : M 
T of January, i in che year of our Lord 1797, paid to E wers: , 1 
| the Defendant the ſum of 1001. he agreed to pay — _ 
to the Plaigtiff dhe flim of 300l. if articles forming Tx. 3 
; the baſis of a peace, and figned by official charac — 5 3 
r ters, by "which: hoſtilities would ceaſe and would "Fs 
e mmence, were not ſettled between England 
. ae on be belive che 11th of September 
e y 7 counts, EN: = LOTS | 
e 01 7 2 5 5 5 n ; 
8 _ The rath of Seps 797 being paſſed, and | 
ö the wager oft,” the objett of the preſent action was, 
G f 
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ess Ar NIST PRIUS, 
Upon the opening of the caſe, Lord Kzxvox 


_ aſked the Plaintiff's counſel if the wager in queſtion 


was hot of the deſcription of thoſe which could not 
ſupport an action, as being AP to the ey of 
the ſtate, 

' Garrow, for the Plaintiff, admired is Vice of 
his Lordſhip's objection, that the ſpecial count for 
the amount of the wager could not be maintained; 
but contended, that he could recover the 100). paid 
by him in the count for money had and received. 

Gibbs for the Defendant. This is an illegal tranſ- 


action, and in pars delicto potior eff conditio Defen- 


dentis; the illegal contract here is executed, and the 
wager loſt. Had it been executory, the Plaintiff 


might have recovered back his money; but having 


taken his chance to win, he ſhall not now be allow- 
ed to recover back his ſtake after he has loſt. The 
point was ſo decided in Lowry v. Bourdieu, Bunt 
467. 
Lord 1 * Hor r held, that money 
paid under circumſtances ſimilar to the preſent, could 
be recovered back; I am decidedly of the ſame 


opinion. If the contract was malum in /e, it could 


not be recovered back, but this i is a queſtion turn- 
ing on a matter of public policy: The court have 
allowed this action in a variety of inſtances, ener: 
larly in the caſe of boxing · matches. 
Gibbs aſked to have the point reſerved; Ke w-as 
granted,  _ 

A verdi was . * for hs Pla inff 
for 100l. with liberty for the Defendant to move to 
ſet it abde, and have ; a nonſuit entered, . 
Garrow 
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Gi and Eben. King for the Plaintiff. 799 
Gibbs, Heath, and Drew for the Defendant. + 

In the next term Gibbs moved accordingly ; when 
the court refuſed the rule, agreeing with the dire. 4 
tion of the Lord Chief Juſtice. x 

Vide Allen v. Hearn, 1 Tem. Rep. Carton v. 

A 3 Te OY . 50 28 


| BROWN Ve TURNER. iO . February 13. 
A ounesry on a bill of exchange by the Plain- os 
tiff, as indorſee againſt the Defendant the 2 . 


ceptor. : ne 6411 16 4,7 RG 
Plea of the general iſſue. r 
ſtock · jobbert at- 
taches, ſo as to 
eee, reſpecting it void. 
The a in evidence was, Gat che Defendant, 
having been engaged in ſeveral ſtock-jobbing tranſ-_ 
actions, had employed one Pritchard as his broker. 
Upon a ſpeculation on the ſtock, called Omnium, a 
| loſs having happened, Pritchard paid the differences 
for the Defendant, and then drew the bill in queſ- bow 
tion in his own favour on him for the differences 
which he had ſo advanced, and the Defendant ac- e 
cepted it. Pritchard did not ſue on the bill, but 5 
ſuffered it to remain in his hands till it was over - | 
due, and then he indorſed it to the Plaintiff for a 
debt he _ him. 


- 


632 


If 2 bill is given 
for payment of 
differences on a 
ſtock - jobbing 
tranſaction, it is 
not recoverable 
by an indorſee 
who has become 


fo after the bill 


became due. 


CASES AT NISI PRIUS, 


Upon chis evidence the Defendant's a re 
lied, that the ſtatute againſt ſtock-jobbing 7 Geo. 2, 
chap. 8. having declared all contracts reſpecting 
ſtocks, in the nature of wagers, to be void, this bill 
could not be recovered by Pritchard, the original 
payee againſt the Defendant; and that being the 
caſe, and the indorſement having been made to the 
Plaintiff after the bill became due, the acceptor was 
let in to every legal defence againſt the indorſee 
which he had againſt the original payee of the bill, 
ſo that in his hands alſo it was void. N 

It was anſwered by the Plaintiff's counſel, that 
omnium was not ſtock, and of courle, that ſecurities 
given on account of it were not void; for that at 
the time of this tranſaction the loan had only been 
voted, but the ſcrip receipts were not in the market, 


and the ſtatute ſpeaks of joint-ſtock or public ſecu- 


rities, which mean public ſecurities then ſubſiſting. 


That this bill was therefore not void in Pritchard's 
hands ; but that even if it had, it came within the 
princip® of the caſes of Faikney v. Reynous, 4 Burr. 
2069, and Petrie v. Hannay, 3 T. Rep. 418, that 
ſecurity given for money lent to be applied to the 


payment of differences, even on a ſtock: rranſaQtion 


which was illegal, was valid in law. 
Lord Kenyon ſaid he was of opinion, that on- 
nium was clearly ſtock within the meaning of the 


ſtatute which was levelled againſt gambling gene- 


rally in the public ſunds: and as to the validity of 
the bill in the hands of the Plaintiff, he conceived 
that point to have been ſettled in a caſe decided 


ſometime ago, that the bill was not given for mo- 
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ney lent to pay Defendlants, but for the Defendants 
themſelves. (Steers v. Laſhly, 6 Tem. Rep. 61, was 
the caſe alluded to by his Lordſhip) He therefore 
allowed the objection, but at the inſtance of the 
| Plaintiff's counſel, made a note of it. A verdict” was 
| taken for the Defendant. A. - 
In the next term Gurrow moved to ſet it a 3 
but the court of K. B. concurred in opinion with 
the judges ruling, and refuſed the applicator. 
Garrow and Marryat for the Plaintiff. 
Gibbs for the Defendant. 


— 


— rr nr ern 
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SITTINGS AFTER TERM AT GUILDHALL. 


. Moopy . SURRIDGE. | - Wedneſday, 

| 8 | . | Ms. 10. 
Auvnrstr on a policy of inſurance. Mates ah 
The inſurance was on a quantity of malt Jog of he clauſe 
ſhipped on account of the Plaintiff. „ 


iuſurance, “ to 
It was agreed, that the loſs was an average Joſs > Fm 


average,” &c. 

only. 

The Defendant relied on the clauſe in the policy 
_ of inſurance, 4 That corn, fiſh, &c. are to be free 
from average, unleſs general, or the ſhip be ſtrand- 
ed; and that this being an en loſs, he was 
therefore not liable. N 

For the Plaintiff it was contended, 0 malt did 
not come within the meaning of the term Corn in 
Fo policy of inſurance, it being in a manufactured 


Lord 


_ 


CASES AT NISI PRIUS. . 
Lord Kzxyox ſaid, that the uſual clauſe in po- 
licies of inſurance to be free from average loſſes was, 


that underwriters ſhould not be ſubjected to trifling 
loſſes in the caſe of articles inſured, which were of 


a periſhable nature: — corn was of that deſcription, 


but that it more ſtrongly applied to the caſe of malt, 
which was certainly corn, though in a manufactur- 


ed ſtate, but which was of a ſtill more periſhable na- 


ture. He was therefore of opinion, that this loſs 


came within the exception of the policy, and that 
the Defendant was diſcharged. 


The jury were of the ſame opinion, and found 3 


verdict for the Defendant, 


Garrow and Park for the Plaintiff. 
Erſkine and Gibbs for the Defendant. 


= of 8 E DV. 


ARGUED AND RULED 
AT NISI PRIUS, 


EASTER TERM. 38 GEORGE Ul. 


lit. 


—_ 


* — 
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THIRD SITTING IN TERM. 


| Dot ex dem. EYRE & alt. v. LAM L. May. 


1 was an action of ejectment brought to Where a tenane 


on being applied 

recover the poſſeſſion of a graſs farm at Tot t reſpedting the 
* comrencemenn 
tenham. | 


e holding, 
informs the party 
The title of Leſſor of the Plaintiff was as landlord that i begins on 


of the premiſes, againſt the Defendant as the (65 


and notice to quit 
| on that day is 
nant, 1 


given at a ſubie - 


The Plaintiff proved the holding by the Des 2 IE 


all be bound by 


fo 
fendant, and notice to quit at Lady- day. 1 Pega gp 


The Defendant denied that his term commenced e rermitted 


to ew that in 


at Lady. -day, and relied on the inſufficiency of the arne 
notice to quit. 


In order to ſupport his, caſe and the notice; 


the Plaintiff gave in eviderice, That the leflor 
of the premiſes had been a lunatic, and on his 


death they had been advertiſed to be ſold. Mr. 
Corfield was attorney for the executors of the lu- 
natics, and had been employed by them to ſell 
them. Previous to their being advertiſed, Mr. Cor- 
"IM field, 
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Feld, in order to aſcertain what intereſt he had to 
£1, and how the premiſes were circumſtanced, ap. 
plied to the Defendant Lambly, who was then the 
tenant in poſſeſſion, to know what term he had in 
them, and when his holding commenced ; when 
the Defendant informed him of his intereſt, and 
that his term commenced at Lach- day. 

Lord KE x VOR intimating an opinion, that this 
was ſufficient, TD 

| Garrow, for the Defendant, ſaid ; that he was 
inſtructed, that he could inconteſtably prove that 
the premiſes were not held from Lady-day; and 
aſked his Lordſhip to ſay, whether, in cafe he could 
prove that the information given to Mr. Corfeld 
had been by miſtake, it would enable him to go into 
evidence to ſhew the holding was not from _ 
day. 

Lord Kenyon ſaid, that he was of opinion the 
Defendant had concluded himſelf by rhe informa- 
tion he had given to Mr. Corfield, and that he could 
not now ſet up an holding from a different day; 
and that it made no difference whether the in- 
formation ſo given, proceeded from ' miſtake or 
deſign, as it had equally the miſchief of leading 
the landlord into an error, and inducing him to 
proceed to recover the poſſeſſion of the term, the 
commencement of which he had taken from the 
defendant's own information. — The Plainuft re 
Covered. 

Erſkine and Holroyd for es Plaintiff 
Garrow for the Defendant. | 


' THIRD 


WATSON v. TnELXIID. a 


5 


22 for goods ſold and delivered. Ik man allows 
Plea of Non-afſump/it. „ e 


F 
The action was brought to recover the amount * „ 


of a quantity of linen drapery goods, furniſhed by fa 8 


furniſhed to her; 


the Plaintiff to a woman who paſſed fot the wife r 


who knew that 


the Defendant. 1 5 ta 1 

The Plaintiff proved the delivery to the woman 
at the Defendant's lodgings: that he had himſelf 
choſen ſome of the articles for her: that ſhe uſed his 
name, and was called Mrs. Eager in his pre- 
ſence, 

The Defendatit telied, that in fact this wo- 
man was not his wife, though ſhe lived with him 
as ſuch, but was a kept woman, and that that 
circumſtance was known to the Plaintiff when the 
goods were furniſhed. It was then preſſed by 
the Defendant's Counſel, that however it had 
been held, that if a man permitted a wortian to uſe 
his name and paſs for his wife, he thereby ſubjected 
' himſelf to the payment of her debts; it had only 
gone to thoſe caſes where the tradeſman had not 
known the real ſituation of the parties, but be- 
lieved the woman to be actually married; that it 
was meant as a puniſhment on the man, who, by 
permitting a woman to uſe his name, had thereby 
given her a falſe credit, derived from his fituation 

Vor. B+ N | 1 


to the woman's own, and that the Plaintiff ſhould 


permitted a woman, to whom he was not married, 


woman of that deſcription, and not to that of the 
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in life, as paſſing for his wife; but in the preſent 
caſe no ſuch deceit was practiſed, no ſuch falſe colours 


held out ; the Plaintiff knew the Defendant was not 
married, ſo that he could not look to his credit, but 


therefore be nonſuited. 
Lord KEN VON. It is certain that * a man has 


to uſe his name and paſs for his wife, and in that 
character to contract debts, he is liable for her debts; 
and I am of opinion that he is liable, whether the 
tradeſman who furniſhed the goods knew the circum- 
ſtances to be ſo or not. He gives her a credit from 
his name and cohabitation, and it is not to be ſup- 
poſed that the tradeſman could look to the creditofa 


man by whom ſhe was ſupported : I ſhall hold the 
credit to be given to him, and that he is hable. 
What, however, added his Lordſhip J have ſaid 
muſt not be taken to be the caſe of a common 
ſtrumpet, who may aſſume the name of a perſon, 
without his authority, from having caſually known 
him; it muſt be where the man permits the woman 
to aſſume his name, where ſhe lives i in his houſe, and 
is part of his family. | 
The Plaintiff had a verdict. 
Erſtine and ——— for the Plaintiff, | 
_ Mingay for the Defendant. 


— 


' SITTINGS 


SITTINGS AFTER TERM 
Ar WESTMINSTER. . 


| FARRER v. NIGHTINGAL. 


| AR fot money had 0a received. 
Plea of non. aſſumpſit. 


the party is unable to perform, the other may maintain an action for er 
generally, and is not bound to declare on his ſpecial — | 


Defendant being poſſeſſed of a public-houſe, che 
Plaintiff entered into a treaty with him for the ſale 
of his intereſt, and a written agreement was accord- 
ingly entered into between the Plaintiff and the 
Defendant, which recited that the Defendant was 
poſſefled of an intereſt in a public-houſe, of which 
eight years and a half were to come ; and that the 
Plaintiff had contracted and agreed for the purchaſe 


of the intereſt and good - will of the ſame for a cer- 


rain ſum of money therein mentioned. 
The Plaintiff paid a depoſit of 5. to the Defend - 


8 May 29. 


Where money 
has been paid 
under a written 
agreement, but 
which agreement 


had and received 


ant on ſigning the agreement; but afterwards, 


upon looking into the Defendant's title, it appeared 
that he had: an intereſt to come in the ptemiſes of 
but ſix years only, and not of eight and a halt, as 
fated in the agreement; upon which the Plaintiff 


refuſed to accept of the aſſignment, and brought the 


preſent action to recover his depoſit of 51. - 


 Garrow, for the Defendant, objetted, that as 
„ N 2 | there 


the Nefendant (an auctioneer) at a public auction. 
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there had been a written agreement between the 


parties, the Plaintiff ſhould have declared on it, and 


ſhould not be permitted in this action to go into 
parol evidence of the matters contained in it; which 
matters were neceſſary to the ſupport of * Plain- 


-tiff's action. 


Lord KEN VON. 1e often ruled, that where 
a perſon ſells an intereſt, and it appears that the in- 
tereſt which he pretended to ſell was not the true 
one; as for example, if it was for a leſſer number 
of years than he had contracted to ſell, the buyer 


may conſider the contract as at an end, and bring an 
action for money had and received to recover back 


any ſum of money he may have paid in part perfor- 
mance of the agreement for the fale : and though 
it is ſaid here, that upon the miſtake being diſco- 
vered in the number of years of which the Defend- 
ant ſtared himſelf to be poſſeſſed, he offered to 


make an allowance pro tanto, that makes no differ- 
ence in the caſe; it is ſufficient for the Plaintiff to 


ſay, that is not the intereſt which J agreed to pur- 


chaſe, The Plaintiff's action is well brought. | 


The Plaintiff had a verdict *. 

_ Erfkine and Peake for the Plaintiff, 

- Garrow for the Defendant. ” 

2 Kr oo oo Es 


J 


'* Bunny . Youno. Sittings after Michaclmas 1788. 


[Tn was an action for money had. and received, | 
Plea non-aſſumpſit. / | 
The action was brought wy recover back the depoſit-money 


paid by Plaintiff, who was the purchaſer of an annuity ſold by 
One 


Fg 
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; EF "EE f = 
O'Connor v. CHARTER. 8. d 
T* was an aRion of welas and falſe iopriſon- ike 
ment, | | | „ — 25 
Plea of Not Guilty. a | writ out of me 


exchequer, recit> 


The Plaintiff proved that he had been arreſted i „ 


by the Defendant, under proceſs directed to appre+ Flainaff, for pr. 


hend a perſon of the name of Stephen Kemble, and uncer ch loner 
had been detained in Oy for a e when tion irſelf maſk 
he was liberated. i v8 — 

©, Prior te the writ, 


a 


* — tw. 


One of the conditions of ſale was, that a good title ſhould 

be made out by the roth of Fuly.. In the beginning of July the | 
Plaintiff called on the ſeller of the annuity to ſhew him the title- v 
deeds ; but he not having them in poſſeſſion, gave him an ab- 
ſtract of the title, which did not contain any of the deeds. 

Bearcroft ſuggeſted that application ought to have been made 
tothe vendor at an earlier period, in order to 2 him to * 
the deeds by the 1oth of July. 4 

Lord Kenyon. A ſeller of an eſtate ought t to be oration 
to 'produce his title-deeds at the particular day. A court of 
equity indeed will, under particular circumſtances, enlarge the 
time, but then thoſe circumſtances, entitling him to ſuch indul- 
gence, muſt clearly aphear; which is not the caſe iu this in- 
ſtance, It is however objected, that the Plaintiff had no right 
to the poſſeſſion of thoſe deeds ; but though he had no right to 
keep them, he had a right to inſpect them. A court of equity 
would have obliged the vendor to give atteſted copies of the 
deeds at his own expence; with an undertaking to produce 
them thereafter at the vendee's expence, for the ſupport of his 
title. As the ſeller therefore has here failed in completing. his 
engagement, the Plaintiff is entitled to a return of his depoſit- | 
| Money, 


The Plaintiff had a verdict for 280l, his depofit. | 
-. N 3 q The 


? 
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The Defendant was a ſheriff's officer, and de. 
fence relied on was, that exchequer proceſs had 
iſſued to arreſt a perſon of the name of Stephen 
Kemble, for offences under the, lottery-act: That 
in fact the Plaintiff was the perſon meant, he having 
aſſumed the name of Stephen Kemble ; and for that 


| purpoſe the Defendant propoſed to prove that the 
_ Plaintiff was well known by that name, and had ex- 


ectited the bail-bond, wherein he was deſcribed by 
the name of O Connor, ſued * the name of Stephen 
| Kemble, | 
Fo prove the Jegnlity of the wrefl; and that it 
, was done under exchequer proceſs, grounded upon 
penalties. incurred by the Plaintiff under the lottery- 
act, the Defendant produced the writ and the war- 
rant directed to him, which ſtated, the information 
againſt the Plaintiff in the exchequer, and the pe- 
nalty of 5ool; incurred under the Jottery%a &. 
The Plaintiff's counſel objected to this for in- 
ſufficiency, as the information itſelf ought to be pro- 
duced upon which the proceſs had iſſued. 
It was anſwered, that this being an action of the 
Defendant as an officer, that the production of the 
writ was a ſufficient juſtification for him. 

Lord Kenyon ruled, that the information ſell 
ought to be produced. 

The information was then produced, and appear- 
ed to be of Hilary Term 38 Geo. III.; but upon 
referring to the warrant, it was found to be dated 
the laſt day of the Michaelmas preceding, 28th of 
| (+ $6109; > 
This was objected to as fatal. 


The 


vrit, and the proceſs therefore could not be ſaid to 


18 OVER for a promiſſory note. Ade givenfor 


The Defendanr's counſel contended bat it u 


fimilar to the caſe of common proceſs in the court 
of King's Beneh, which always ſuppoſed a bill to be 


previouſly filed, but which in fact was not done till 
after the proceſs was returned, and ſo was immaterial. I 
Lord Ken yon called for the writ, and obſerved I 
that it recited a previous information upon which 
it was founded: it derived its validity from ſuch 
prior information, and which information the De- 
fendant was bound to produce. Here the infor- i 
mation offered in evidence was ſubſequent to te 


be founded on it. If the Defendant could not pro- 
duce an information prior to the writ, the Defen- 
dant had failed in proving his ann and 
the Plaintiff muſt have a verdict. © _ 

The Defendant having no farther . the 
Plaintiff obtained a verdict, | f 

Erſkine and Lawes for the Plaintiff, 

Garrow and Marryat for the Defendant, . - 


| DRAGE v. IBBERSON, 


* 


The deſendant was' tailor: the Plainriff a — 
perſon who kept a ſhop for the purchaſing n _— 
ol remnants of cloth. I ; 
| In the month of February EP ia the aſſo 

n apprengice of the Plaintiff's had, without his 
N 1 ä 
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mater 8 TR taken up a quantity of cloth 
at the Defendant's woollen-draper's, which he had 
ſold at the Plaintiff's ſhop at an under price, and 
converted the money to his own uſe. The matter 
being diſcovered, the Defendant and the woollen- 
draper, accompanied by a conſtable, went to the 
houſe of the.Plaintiff, and charged him with the 
fraud. He confeſſed the circumſtances; and to 

| induce the Defendant not to proceed further in the 
buſineſs (as his counſel ſtated it, he thenſignorantly 
il ſuppoſing.that he had been guilty of a crime) had 
= the goods yalued ; part he paid in money, and gave 
= the promiſlory note in queſtion for the reſt. The 
x | _ preſent action was brought to recover back that 
note, which he had, as it was ſtated; been ignorant h 
induced to give. 
The note was drawn by one Davernethey, pay- 
able to the Plaintiff by name, but not to his order. 
It was, howeyer, indorſed Thomas Drage. 
Mingay contended that the Plaintiff had, by the 
indorſement, transferred all property in the note, 
and fo could not maintain the action. 1 
Lord KEN VON. The note is not payable to the 
Plaintiff I order ; he therefore cannot transfer any 
property in it by his indorſement, 
The Plaintiff's counſel contended, that the De- 
fendant, having. taken the note for compoyndings 
felony, had obtained an illegal poſſeſſion: of it, and 
therefore the Plaintiff Was entitled to recover the 
on. 8 
Lord Kenyon. In the ciſe a Ogtely v Vn 
m4 js time of. Lord e a diſtinction is taken 
Ham 5 | between 


2 


between a py given fs 8 a felony 
and ſettling a miſdemeanor. In the latter caſe the 
ſecurity is not void, or contrary to law. In the caſe 3 
of ſtolen goods the receiver is an acceſſary. This Eo 
is not a felony, though very near it: it is like the | * XS 4 
obtaining goods on falſe pretences. But if a felony, | 
it cannot be ſo till the principal is convicted. | 
Marryat, of counſel for the Plaintiff, cited tte 
caſe of Collins v. Blantern, 2 Wils. 341, and ſaid, Wt 
that in that caſe the diſtinction between the conſider- 
ation being the compounding a felony and ſettling a 1 
miſdemeanor was over- ruled; and that it was there fs 
held, that if the conſideration was the ! it was TN 
as s bad as the former. ED. 
Lord KEx vox faid, that he ſhould adhere to the 
claſs of caſes which held, that the conſideration be- 1 
ing the ſettling a miſdemeanour, might be good in - | 
law; and that there was therefore no ground for the 1 f 
Plaintiff's recovery in the preſent action. = 
Gibbs, for the Plaintiff, acquieſced, and the Plain- 
tiff was called. 
Gibbs and Marryat for the Plaintiff, 2 
Mingay for the Defendant. 8 : | 3 


* 


— 


Vide Fallowes v. Taylor, 7 Tem. Rep. 475; 
Where it was adjudged, that a bond given to a 
perſon, conditioned to be void if the obligor ſhould 
not commit certain nuiſances, the obligee agreeing 
not to proſecute him for nuiſances already commit · N 8 2 
ted, was held to be good, 3 1 f 


cans g=a- 


=” 


CALVERT 


An entry made 
in the books o 
the 1 | 
ſpecifying the 
terms of an a- 


- greement, is not 


evidence where 


the perſon who 


made it is dead, 
by proving his 
band writing. 
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| CALVERT v. ARCHBISHOP OF. 
CANTERBURY. 


Ta. was a ſpecial action on the caſe, on an 
agreement for the hue: of a pair of coach- 

horſes. 
The declaration ſtated the agreement between the 
Plaintiff and the Defendant for the hire of the 
horſes for twelve months, and the action was s brought 
to recover the hire for that time. 

The Defendant had returned the horſes at the 
end of nine months. 

The Plaintiff's ſervant, by whom the ak | 


had been made, was dead, and the only evidence of 


the commencement of the contract was an entry made 
in the Plaintiff's book, which ſtated the terms of the 
agreement. This entry, Garrow, for the Plaintiff, 


contended was competent for him to give in evi- 


dence to prove the commencement of the contract; 


_ relying on the caſe of Price v. Lord Torrington, 


Salk. 285 ; wherein it was reſolved, that entries made 
in his maſter's book, by a ſervant, of the delivery of 

beer, were evidence after the ſervant's death, upon 
proving his hand-writing, h 
Lord Kzxyon. I think this evidence inad- 
miſſible. The caſes in which an entry made by a 
ſervant in the books of his maſter have been received 
in evidence, are en, by ſuch entry, the ſervant 
charges 
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charges himſelf, and diſcharges another perſon. bo 

Such entries may be read, not only to charge the . 

ſervant, but for other purpoſes: as where a fteward 8 

of a manor enters in his book the receipt of rents. 

Such book may not only be read to charge the ſtews 8 

ard with the amount, but to ſhew, on behalf of the 8 

tenants, that ſuch rents had been received; and 

alſo to ſhew, in cafes in which it might become Aa 

queſtion, what kind of rents was payable out of 

particular eſtates. That rule does not apply in the 

preſent caſe. The ny here 1s not to charge the 

ſervant, | 
The Plaintiff was { denied 

: Garrow and Reader for the Plaintiff. ; 15 
Erſkine for the Defendant. 


Mappocks v. HANKEY. 


A INN by the indorſee of a promitfory note The admiſſion'by 


an indorſee of 


againſt the maker, | his hand-writ- 

The promiſſory note was drawn by the Defend- RY 
ant, payable to one Sellier, who indorſed to Rymer, 
by whom it was indorſed to the Plaintiff. 

The Plaintiff praved the hand-writing of the De- 
fendant and Rymer, by perſons acquainted with 
them, and the only doybr in the 1 was as to the 
hand-writing of Selller. 

The evidence to eſtabliſh that fact, was of a per- 
ſon who had gone to wo: he then being in pri- 


fon 5 


648 
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DEB and aſked him if that was his hand-writing ; 
to hom he acknowledged that it was. 
Gibbs, for the Defendant, objected to this evidence 


. nfiſting that ſuch; an admiſſion of a fact was not 


evidence againſt the Defendant, as it might be 
material to aſcertain the time when the indorſement 


had been made. 


Laſt day of 
Sittings at 
Weſtmirfter. 


The poſtea is evi- 

dence of a ver- 
dict for the ſum 

indorſ-d, and is 


god eee of 


a ſet - off to the 
extent of it. 


Lord OE ſaid he ang it was admiſſible 


and ſufficient evidence, as it went in derogation of 


the party's own title to the n but he offered wt 
reſerve the caſe, 
The Plaintiff had a verdict. 
Erſtine and Manley for the Plainiif. 
Gibbs for the Deſenclans, | 


GAR LAND v. SCOONES. 
EBT on Bond. 


Pleas. 1. Non eff folks, 2. Set-off 
The bond upon which the action was brought 


was a bond given by the Defendant to the Lord 


Chancellor, on ſuing out a commiſſion of bankruptcy 


againſt the Plaintiff in the common form, condi- 
tioned to eſtabliſh the uſual requiſite to make the 
Plaintiff a bankrupt, &c. which he had not done. 


The bond, when produced, was in a penalty of 
2901. and one of the conditions was to eſtabliſh a 
Abt of 200l. | 
It 
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It was objected, 1 that this bond. was not within the 


ſtatute. 
Per Lord Kn ron. : That Bio on the 
number who were to join. If there was but one 
peritioning creditor, it ſeems not to be good. . 
The en png on the und, was 
waived. c 
To prove the let. oll the Defendant 9 0 | 
record of a. verdi& on a trial, wherein the preſent 
Defendant had been Plaintiff in an action againſt 
the preſent Plaintiff, in which he had obtained a 
verdict for 2451. The poſtea was ſo indorſed ; and 
it was relied that it was evidence of a demand more 
than ſufficient to cover the Plaintiff's demand; and 
the caſe of Baſkerville v. Brown, before Lord Mans- 
field, 2 Burr. 1229, was cited, 
Gibbs, for the Plaintiff, contended, chat the mere 
production of the poftea was not of itſelf ſufficient 
evidence; that the judgement ought to be proved. 
Lord Kxx OR ruled, that the mere production 
of the poſftea was ſufficient to eſtabliſh the demand 
to the extent of the ſum indorſed as the verdi& in the 
.cauſe. His Lordſhip added, that in caſes of iſſues 
out of Chancery, the Chancellor always admitted the 
production of the PR. as anch of the extent 
of the demand. | 
The ſer-off more than covering the amount of the 
Plaintiff's demand, the Defendant had a verdict. 
Gibbs | 


Rex v. "Mantrons Pact. 


This was an indictment againſt the Defendant for Perjury. 

The Indictment ſtated, « That iſſue was joined in a certain 
cauſe, wherein — was Plaintiff, and — the Defendant; 

| which 
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| ſworn, and either that a juror was with 
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Gibbs and Praed for the Plaintiff. | 
Law and Danier for the Defendant. 


Vide contra Bull. N. Pp: 


8 — ä * * * 4 . p 4 hw 


„ * — tn nes a _ 3 _ _ 2 
* 1 : > , 


which ifſue came on to be tried at the Sittings, 8c. before 2 


jury of the country, &c. and which was afterwards referred, 


& c. and that Defendant, &c. committed wilfal and corrupt 


perjury,“ &c. - 

The counſel for the proſecution produced the "if prius re- 
cord, which ſtated the iſſue joined, and the award of the jury 
proceſs; but there was no paſea indorſed. The cauſe having 
been referred, the Aſſociate had made no indorſement; but 


Mingay offered the parol evidence of the officer, to prove that 


the cauſe had come on to be tried, and the rule of court to 
prove the reference of the cauſe ; contending that this was the | 
beſt evidence, becauſe the jury, having given no verdict, there 
was nothing to indorſe on the pofiee. 

| Erſkine, for the Defendant, contended, that te ſuch 
trial was had or not, could only appear by matter of Tecord, that 
is, by the. indorſement of the paſca; and notwithſtanding the 
reference, the poffea ought to be indorſed: thàt the jury was 
„ Or a verdict 


taken for the Plaintiff, ſubje to the reference. - SN 
Lord KE N vo at firſt ſaid he was of opinion that theſe pro- 


ceedings muſt be proved by the record, and not by parol evi- 


dence ; but he thought the peſtea might be fo indorſed now in 
court, In civil caſes it was common to allow indorſement in 
court of notes or bills, or alterations in blank indorſements, to 
anſwer the facts of the caſe; and he knew no difference between 
civil and criminal caſes where there were materials to amend 
and that he had known inſtances of amendment from the offices 
notes at a great diſtance of time. However, on reading the 
allegation in the indictment, that the cauſe came on to be 
tried before a jury of the country,” &c. &c. he thought it would 
be too much to ſay that the whole pofea, with the name of the 
jurors, and that one thereof, viz. © the laſt ſworn was with- 
drawn from his fellows,” &c. ſhould then | be indorſed; but 
| i at 
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1 Gen quantity of houſhold Gain and A trader whe 


not denied 8 
« ? . . creditors. callin 
ſtocking-frames. | for — vis 
ces them, an 
The action was brought to recover the l _— 
mentioned in the declaration, on the ground of A gy 
| ut does not re- 


their having been affigned to the Defendant, who turn, nor ende 


vours to get the 
was a bona fide creditor, after an act of bankruptcy money, making 


it only a pretext. 


alleged to have been committed by the bankrupt, commirs thereby 


The aſſignment to the Defendant of theſe arti- 2 * 
cles, Was dated in April, 1798. Some few days 1 i 


ter its execution, an indiſputable act of bankruptcy 
took place; but the Plaintiff relied on acts of bank- 
ruptcy committed during the courſe of the three 
preceding months, in the following manner: 
Hiſier, the bankrupt, had been an attorney at 
Shefield, in conſiderable practice. He had been 
in the habit of receiving ſums of money from dif- 
ferent perſons, to lend out on ſecurities; in many 
of which he had himſelf joined, and thereby became 
conſiderably involved. Being anxidus to avoid com- 
mitting what he deemed a clear act of bankruptcy, 


— 


— K 
WW - 7 * 


that the whole facts ſhould be proved by the record. But what 

was concluſive, that when ſo indorſed it could not be given in OM 
evidence in another cauſe without being ſtamped; though it 

was not uſual to ſtamp it on making it up. 

| The Defendant was acquitted, | 
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that of being denied to a creditor, he gave orders to 
that effea, never to be denied, if at home, when a 
creditor called. But it was given-in evidence, that 
during the months of January, February, and March 
preceding, when he was known to be in difficulties, 
ſeveral perſons called to whom he was indebted: they 
were admitted to his houſe, and he ſaw them; but 
upon their aſking him for money, he pretended to 
go out to get it, and left his houſe under that pre- 
tence, leaving them there expecting his return; but 
he never returned during the courſe of the evening. 
Several, after waiting ſeveral hours, departed with 
threats of arreſting him; and during the time of his 
_ abſence, it was proved that he went either to the 
billiard-table or tavern, where he was found by his 
clerks or ſervants when they went to ſeek him. 
Lord KExnyYoN, upon this evidence, was of opi- 
nion, that though he had not been denied, theſe 
were acts of bankruptcy, as delaying creditors; 
and ſo directed the jury, who found a verdict for the 
Plaintiff, 
Erſkine, Gibbs, and 'Elpinaſſ for che Plaintiff, 
La and Manley for the Defendant. 


BovEtRMAN 
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BOUERMAN v. RapeNntvs. 


* was an ion on the uſe, vrooghe to re- 2 


cover damages for an injury done to a quantity 3 the 


of clover-ſeed which had been ſhipped by the Plain- nt again 


him, even tho“ 
tiff, on board the Dane s ſhip, on account of „ ne, 
Vandyke and Co. f 73 fa — 


The Defendant was the 8 of a veſſol trad- intereſted, 
ing between Embden and London; and the charter- 

party was produced, ſigned by both the n and 

the Defendant, 
I! he action was in caſe, and the 3 ſtated, 

« That by a certain bill of lading, entered into between 

the Plaintiffand the Defendant, the Defendant, in con- 
ſideration that the Plaintiff had ſhipped on board the 
Defendant's veſſel, then lying in the port of Embden, 
certain goods to be carried from thence to London, 
chere to be delivered in good condition and dry (except 

in caſe of inevitable damage or leakage) for a cer- 

tain reaſonable freight to be therefore paid; the 
Defendant undertook to deliver them accordingly.” 

The declaration then averred the ſhipping of the | 
goods, &c. and aſſigned a breach that the goods 
were not delivered dry and in good condition, but 

wetted and ſpoiled * the neglect of the. De- 

fendant, i 

The Plaintiff 83 chat the goods had ba 
received in a ſpoiled and damaged ftate, and at- 
tempted to eſtabliſh, that the i injury had 1 
Yor, II. 0 from 


690 


as evidence was totally inadmiſſible. 


— + 
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from the want of their being properly dunnaged 


when the veſſel was loading. 


The defence was, that the injury aroſe from bad 


weather, and that every poſſible care had been taken, 
as well in the ſtowage and dunnage a8 alter the 


failing. | 
To prove theſe facts, the Deſendants offered in 
evidence a leiter, written by the Plaintiffs, and ad. 


dreſſed to Yandyke and Co. to whom they were 


agents, and their names being only ufed in the ac- 


tion, as the bill of lading was in theit names. 


This letter was in the following words: — We 


hear you are proceeding againft Radenrms for 


1neglect of the ſeeils: we can aſſure you that we, 
« as well as Hadenius, ated in no improper man- 


* ner. He dunnaged his hold uncommonly high : 


« the ſhip ſprung a leak at fea, and not in the 
« river; and it ſeems to us, from the fteps:you are 
« taking, that you are wiſhing to make the poor 
« Captain pay for the loſs of the market. Captain 
« Redenins acted in every reſpect according to 
« order; we can lay no fault to his charge, nor 


66 think there has been any defect in his duty. 


C. Bouerman & Co.“ 

This letter alſo diſcloſed that the real intereſt was 

in 'Fandyke and Co. and not in the Plaintiffs, who 
were indemnified by Vandyle and Co. 

This letter was contended by the Defendant's coun 


ſel to be deciſive as furniſhing a complete anfwer to 
the Plaintiff's caſe, and that he ſhopild be nonſuited. 


The Plaintiffs counſel contended, that this letter 
They ſtated, 
chat 


. Oo... 
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that it appeared by the letter itſelf, that the Plaintiff, 

upon this record, bad no intereſt whazever in the 
queſtion z that Fandyke and Ca. were the parties 
really intereſted, having indemnified the Plaintiffs ; 
that they ſhould therefore not be affected by any 
act of the Plaintiffs on the record, not prejudiced - 
by any admiſſion. of theirs ; that the court had in 
many inſtances taken notice of the real Plaintiff in 
the action, though another appeared an record and 
allowed pleas, which' otherwiſe could not have been 
pleaded *: that it appeared the Plaintiffs ſtood in 
the relation of agents only ta Faudyke and Co. and 
as the letters of an agent would not have been evi- 
dence in fayour of his principal, they ſhould not 
be evidence againſt him. 


For the Defendant it was anſwered, that if this Ps 


evidence was not admitted, it might be productive 
of the higheſt injuſtice, inaſmuch as the real party 
intereſted, by bringing an action, not in his qun 
name, but in that of his agent, would deprive the 
other party of the benefit of his teſtimony, and yer 
would claim to himſelf all the benefit of being a a2 
real Plaintiff; or the Nefendant might loſe the bene- 
fit of a ſet-off againſt the real party. Beſides, Jam 
che and Co. having admitted Bouerman and Co. 
to be their agents, and of courſe impowered them to 
act for them in that capacity in the ſhipping and 
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ſtowing of the goods, if they were ſatisfied with the 
manner in which it had been done, Vandyke and C5. 
could not complain, but be bound by the 0 of 
their agents. 

Lord KExVYON. I cannot look out of che record 
on which Bouerman and Co. appear as the Plaintiff, 
Jam defired to go out of it, and to conſider Yandyke 
and Co. as the Plaintiffs, and Bouerman and Co. as no 


way intereſted ; and this for the purpoſe of rejecting 


what appears to me to be a fair and proper anſwer to 


the caſe. Sitting in a court of law, I muſt judge by 


the record that is before me, and Bouerman and Co. 


are the Plaintiffs. Every admiſſion by the Plaintiff 
is evidence for the Defendant ; nor ſhould he be 
deprived of the benefit of it by ſetting up a ſuppoſed 
intereſt in a third perſon, though the effect of ſuch 
party, being the Plaintiff on the record, is to deprive | 
the Defendant of his evidence. The evidence ap- 
pears to me admiſſible, and the Defendant entitled 
to a verdict. 

The Plaintiff was nonfoicdd. 8 

Gibbs and Park for the Plaintiff, 

Erſkine, pq and FF. Walton for the Defend- 
ant. 


Ia the next term the Plaintiff's counſel moved to 
ſet the nonſuit aſide : but after argument, the court 
concurred in opinion with the Lord Chief Juſtice, 
and a new trial was refuſed. 

In the courſe of the argument a caſe was cited by 
Mr. Erſkine, before Lord Mansfield, to which the 
court ſremed to aſſent. An action was brought in 

: | the 


trial the Defendant produced a releaſe from the 
Plaintiff, which Lord Mansfeld held to he conclu= Eo 
five, but ſaid, that the court of chancery, upon ap- - 


os Re, Ot HS 9. ..- Boy te, T ER be, 


which had been taken by him in execution, aer mern. 


one McPherſon : he died, leaving his widow exe- — ng : 


| EASTER-TERM 38 GEO. III ee 


the name of a nominal Plaintiff, by perſons benefici- 
ally intereſted, for whom he was truſtee, At the 


plication, would make the truſtee pay the principal —& - 
debt, if well founded, and the colts of the ſuit. 


Vide et Craib and Ux. V. D' Aeth, in 79/15, 
7 Temp. Rep. 670. : 


— II > C——— www A. ov on AE — — — — 7 — ˙— » ˙ Mo 


$ITTINGS AFTER TERM. 
IN THE COMMON PLEAS. | 


Quick and WIFE, Exec. of McPher- 
Jon, v. STAINES, Knt. Sheriff of _ 
London. | 


1 was an action of trover againſt the De- Ita woman, poſ- 


ſeſſed of effec 
fendant, as ſurviving Sheriff of Middleſex, to which were her 


recover the value of a quantity of houſehold goods rae bib 


after marries, 


The goods in queſtion had been the property of baba cond 


deva 


cutrix ; and ſhe, ſoon after his death, married the they we liable 
Plaintiff Quick, The widow had kept poſſeſſion the fair ofthe OY 
of the goods after his death, and uſed them as her = 
own, and continued ſo to do until after her marriage » 
with the ' Plaintiff Quick 3 225 che Ar N 


a5 5 his to the world. 


. 


pF 
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| Phe execution in queſtion iſſued againſt Quick, 


dadler which the goods were ſeized ; they were 


claimed by the Plaintiff as the unadminiftered goods 
of Me Pherſon; but not being reſtored, the preſent 
action was brought, after u notice * to * | 
Sheriff. 

Shepherd, Serjeant, upon thoſe facts contended, 


that it appeared, that a deva/tavit had been com- 


mirted by the executrix giving up the goods to her 
huſband Quick, and permitting him to appear as the 
owner, without taking any ſtep to diſpoſe of them, 
#ccording to her duty under the will; that chat, 


therefore, ſubjected them to an execution againſt 
the Plainuff Qu. | | 


For the Plaintiff it ee chat i 
ſion of the goods as it appeared in evidence, was 
conſiſtent with the Plaintiff's title. An executor 


might advance to the value of the teſtator's goods 


of his own money, and retain them; ſo that poſſeſ- 
ſion was no evidence either way. No poſitive act 


. ownerſhip, exerciſed by the Plaintiff Quick, was 


given in evidence, the goods were merely permitted 
to remain where they had been at the time of 


Me Pferſan's death; that this being a queſtion of 
property, and the property being directly proved 


to belong to the teſtator's eſtate, it could not be 
taken under an execution at the ſuit af another, on 
a preſumptive charge of ſuch property. 

Eyre, Chief Juſtice, ſaid he was of opinion the 
Plaintiff ſhould be nonſuited; that it appeared the 


Defendant Mrs. Quick, had, after the death of her 


ſt huſband, taken the goods into her * 


— IP 
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and 0 continued without making any diſpofition of I 


them till her ſecond marriage, when the ſame poſ- 
ſeſſion continued, and was extended to the huſ- 


band. The mere act of intermarriage did not 
amount to a:devaflavit, but when the goads of the 


firſt huſband: come into the hands of the ſecand, 
in conſequence of his intermarriage with the widow, 
and he was permitted touſe them, and appear as the 


owner, and ta have full power to diſpoſe of them, 


this was fuch a converfion of the property as ſhould 

prevent him or his wife from denying a devaſtavit, : 
or a property derived from ſuch a converſion as 

againſt a creditor. The Plaintiff was nonfuitedy 


but with liberty to move to {et it aſide, 


Le Blanc and dns Serjs. and for che 
Plaintiff. | 

Shepherd, Serjt. for the Waden 

In the next term a motion was made to ſet aſide Boſ. & pull. Reg 
the nonfuir, and Farr v. Newman, 4 Tem. Rep. 62 1 of 88 


was cited; but the court agreed in opinion wich the 


Chief Juſtice. 


WALKER v. CONSTABLE. +» 


Pom was a ſpecial action on the caſe. The decla- Where > ay! 

ration ſtated, that whereas the Plaintiff and of land has been 
| Defendant had contrafted for the ſale of certain gerede | 
| premiſes, of the Defendant at and for the ſum of ad te N 
4, and had paid thereon à depoſit of 8 50 l. and fee! erer 


r 
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the contraf, he + hires alſo the Plaintiff had incurred and been 


muſt prove it to 
bave been ayal'd put to à conſiderable expence in examining the 


one, by a note in 


pur = "ray title, &c. to the premiſes in queſtion ; and then 
by auction. reciting that the Plaintiff and Defendant had agreed 
l ts put an end to the contract for the intended pur- 
chaſe, and to receive back the purchaſe- money; 
the declaration averred that the Defendant u der- 
took to pay intereſt for the depoſit- money, from 
the time of us being advanced to the time of its 
being repaid; and alſo all coſts and expences in- 
curred in examining and inveſtigating the title, &c. 
There was another count for e had and 
received. | 
It appeared that the premiſes h had been fol by 
auction, 
The Plaintiff was protecting to prove his caſe 
by parol, when an objection was taken that ſuch 
evidence could not ſupport the declaration ; that 
the foundation of the action was an agreement for 
the ſale of lands or tenements; which contract it 
was neceſſary ſhould be a valid and legal one, or 
this action could not be ſuſtained : that in order to 
make ſuch contract good and. legal, it ſhould, un- 
der the ſtatute of frauds, be in writing ; and if not, 
the contract was void, 
Adair, Serjeant, for the Plaintiff anſwered, that 
it appeared that the premiſes had been ſold by auc- 
tion: that it had been ſettled in Simon v. Motivos, 
3 Burr. 1721, that ſales by auction were not with- 
in che ſtatute; but, that ſecondly, the con- 
| tract having been abandoned, that it was compe- 
tent for the Plaintiff to ſhew that it had been to the 


5 
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effect ſtated in the declaration, and now abandoned, 
and at an end, without producing the inſtrument 
itſelf, which had no longer any effect or operation. 

Eyre Chief Juſtice. The Plaintiff cannot pro- 
ceed without production of the contract: the De- 
fendant's objection is a ſtrictly legal one; the foun- 
dation of the action is the contract for the ſale of 
the premiſes; which contract, in order to be valid, | 
the ſtatute of frauds requires that it ſhould be in 
writing. It is ſaid that this being a ſale by auction, 
is not within the ſtatute, and the caſe of Simon v. 
Metivos is relied on, but that caſe does not apply; 
that was a caſe on the ſale of chattels ; it ariſes 
under a diſtinct clauſe of the frauds ; this is a queſ- 
tion on the ſale of lands, and is not grounded by 
that caſe; and I am of opinion that ſuch contract 
is void if there is no note in writing of it produced. 
The Plaintiff's counſel further rely, that being 
abandoned, they may go into parol eviden ceof it; 
but its exiſtence and the terms of it muſt be proved 
before it can be proved to be abandoned, and upon 
that it is ſufficient to ſay, that being in writing, the 
inſtrument itſelf muſt be produced, and parol evi- 

| dence of it is inadmiſſible. The Plaintiff muſt be 
called, | | N 


In the next term Adair, Serjeant, moved to ſet the 


nonſuit aſide, and to enter a verdict for the Plaintiff; in C. F. 306. 


but the court agreed in opinion with the Chief a 
Juſtice. In this cauſe, as reported by Beſanguet and 
Puller, another point was made in the caſe : Whe- 


* 


9 KL + 1 N DI ME ö * 
3 * Fl $ f "4 * CG . Gy * 
. 0 3 


7 


I cas AT NISI PRIUS. 


. under the count for money had and received, 
the Plaintiff could not recover the intereſt of the 
money; but the court held that under the general 
count for money had and received, the Plaintiff 
could only recover che net ſum received without 1 in- 
tereſt. 


vide Stansfeld v. Jolm/on, ante 101. 


END OF EASTER TERM. 
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AN THE 
KING'S BENCH; 
IN | 
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Hawkixs Adm. v. Bu wxrx. 3 


Ten 8 a box containing money and wear- 1. hoe a 
ing apparel, brought by the Plaintiff as admi- f ed. 


cauſa, the de- 
niſtrator of one Ho/Jowell, deceaſed. _ Feed mult, at 


* the time of the 


The Defendant pleaded the general iſſue, and e 
relied on his right to hold the property as aA on over then. 
mortis cauſd from the deceaſed. 

The caſe, on the part of the Plaintiff was, that the 
inteſtate in his laſt illneſs ordered the box to be car- 
ried to the houſe of the Defendant, who was his 
aunt, and to be delivered to her; but gave no other 

directions reſpecting it, nor ſaid any ching about 
giving it to ber. But it was farther given in evi- 


ſy 
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dence, 3 on the next day, the key was brought 


to the inteſtate, Who deſired it to be taken back, 
ſaying, that he ſhould want a pag of breeches out 
of 1 . 

Gibbs, for the Defendant, fund, "thas he was 
prepared with evidence to ſhew, that early in life 
the inteſtate had been diſtreſſed and in difficulties, 
from which he had been in ſome degree extricated, 
and otherwiſe was under conſiderable obligations to 
the Defendant, to whont he always expreſſed his 


| ſenſe of them, and declared his intention of leaving 
| her whatever property he ſhould die poſſeſſed of. 


He then contended, that having thus intimated a 
foregone intention, the delivery of the box in this 
manner muſt be preſumed to be made in purſuance 
of it, and be ſufficient to 3 her title to the pro- 
perty. | 
Lord KEN VON. I ſhould be lad to give elfe 
to the intention of the inteſtate, if it could be done 


5 confifiemly with the rules of law; but I am of opi- 
nion here, the Defendant's, title cannot be ſupported. 
In the caſe of a donatio mortis cauſa, poſſeſſion muſt 
| be immediately given: that has been done here; 4 
delivery has taken place, but it is alſo neceflary | 


that by parting with the poſſeſſion,” the deceaſed 
ſhould alfo part with the dominion over it. That 
has not been done here. The bringing back the key 
by her the next morning to the inteſtate, and, his 
declaration that he ſhould want one of the articles 


olf his apparel contained in it, are ſufficient to ſhew 
| that he had no intention of making any gift or diſ- 


poſition of the box. It ſeems rather ta have been 
| ak Str; 7 left 


#. 
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left in the Defendant's care for ſafe ns and =» 
was ſo conſidered by herſelf. 
The Plaintiff had a verdict. o8£oVw;R I, ' © 


Garrow and Eb. King for this Plaintiff, 
Gibbs for the Defendant. 2 


3 a . 5 2 a 
SITTINGS AFTER TERM AT GUILDHALL. 


1 LN rr = rida 
MaRsSH v. COLLNETT, | 76%, 
E” ASE for money ha! and received. | Core frm th 


| To prove the transfer of a parcel of ſtock by f — 
the Plaintiff to the name of the Defendant, the 


Plaintiff's eountſel offered in evidence a copy of tlle 7 
transfer, taken wor the bank-book of _ 3 per 3 = 4. F 
cents, | 1 
3 bank-books: were in court, i the copy . INS 1 
above-mentioned was only offered in evidence. "mn ny 4 


Gibbs, for the Defendant, objected to it, and con | [] 


tended that the books themſelves were the beſt evi ' "> 
dence, and ſhould be given in evidence, and that a '- 
copy was inadmiſſible. | 4 5 ü 


Lord KExxTOR ſaid, they were a l | 
which public conyenience required ſhould not be 
removed from place to place; and thou gh the books 
were in court, he would not, for the ſake of ex- 
ample, break in upon a rule, founded on that prin · 
_ of public enen and require: the pro- ES 

5 | "Pw Rm 5 | By : 2 
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1 of the original, but admit a copy from thin 
in evidence. His Lordſhip added, he remembered 
a caſe before Mr. Juſtice Yates, where a deed of 
thirty years being produced in evidence, it appeat- 
ed that the ſubſcribing witneſs was living, and then 
actually in court. That learned Judge ruled, that 
he would not break in upon a rule of evidence ſo 
well eſtabliſhed, as that deeds of thirty years ſtanding 
proved themſelves, by requiring the ſubſcribing 
witneſs to be exited, but would . it withou 
further prof. 
Erſkine, Garrow, and Manley for the Plaintiff. | 
Gibbs and Marryat for the Defendant, 


_— 


7b  HaMmMERsLEY et al, v. KNow- 


. LY 5 Eſq. 
When a debtor  SSUMPSIT on a promiſſory note [ya Sol, 
2 generally, made by the Defendant, and drawn payable 


. to Nathaniel Jeffer Fs, or order, and by him indorſed 


1 to the Plaintiffs. 


payment on ae- 
count of the ſubſiſting debt, and on no other account, 


' Jefferys, the payce of the note, had been 3 
jeweler, -and kept caſh with the Plaintiffs as his 
bankers, Having provided the jewels for the mar- 
riage of the Prince of Wales, to the amount of 
'55000]. the neceſſary advances on that occa- 

Len * involved him in difficulties, the De- 
fendant, 


TRINITY TERM z8 GEO. tt. 


9 who was his brother in-law, had lent him 
the note in queſtion for his accommodation. 


tion, together with two others, into the Plaiatiffs 
houſe as his bankers ; on the 27th of that month 


| hold it, and the other, over for fome time, until 
his demand on account of the Princeſs of Mules 


the 27th of February, Jefferys paid into the houſe 


received the reſt of his money from the Prince's 
truſtees; and alſo leave ſuch a ſum in their hands 
as would repay them for the fayour done to him, 
This balance was then go2/. The money appeared 


particular appropriation at che time. The Plaintiffs 
carried this payment generally to account. Jefſerys 
ſome time after became inſolvent, and the Plaintiff 
now {ought to recover on this note, in order to cover 
the deficiency 'in the balance due by ec to che 


houſe. 


For tlie Den it was 3 that the pay- 
ment made by Jefferys on the 27th of February, 


the debt then ſubſiſting, and of courſe to the giſ- 
in ſpecie, then lying unpaid in the banker's hands, 


therefore the urmoſt that could be recovered aging, 
"0 the 


charge of the preſent note, together with the others, 


In Vel ry, 1797; Jefferys paid the note in queſ- | 


theſe notes were due. Previous to that time J. 
ferys informed the Plaintiff, that the note in queſtion | 
was an accommodation note, and requeſted him to 


jewels was ſettled. Hanmer//ey conſented 3 and on 


2000/., and ſaid he would pay the balance when he 


to be paid in generally, and nothing was ſaid as to its 


ſhould have been appropriated to the payment of | 


as far as the money paid in would go; and that 


CASES AT NISI plus, L's. 


PE . or the makers of the other notes 
would be the 3021. the balance then unpaid by 
the 20007; | 
Lord Kexyox. The arounds of he law as to pay- 
ments is very clear. Where a perſon pays money 
on one account, it muſt be ſo appropriated, and 
cannot be changed: but the rule is not fo ftri& 
as to ſay, that the appropriation muſt be made 
at the time the payment is made; it may be 
done at a future time, in a purſuance of x 
foregone tranſaftion : But where there is a ſub- 
| fiſting demand between two parties, and the debtor 
makes a payment generally, it would be too much 
to ſay i it was not a payment, but a depoſit. It does 
not appear to me that it can be ſo taken, unleſs the 
parties agree that-it ſhould be ſo. That this was not 
ſo taken by the Plaintiffs themſelves appears, be 
cauſe it appears that after Jeferys became :nfolvent, 
Hammerſley applied to him to ſet the note in quel- 
tion to the account of the general balance: I there- 
fore think, that as the ſubſiſting debt on the 27th of 
February, when Jefferys paid in the 2000). on ac- 
count, aroſe on the note in queſtion, and the two 
others mentioned in the caſe, the Plaintiff way 
bound to aſcribe it to that account. 
The jury found a verdi& for 3027. only. 
Garrow arid Lawes for the Plaintiffs, 
Erſtine for the Defendant, | 


© $ITTINGS 


8 


IN THE COMMON PLEAS.” 


SIT TINGS, AFTER TERM, AT WESTMINSTER 


HILL v. WũIRr. 


Fa 


| 1 was an action of replevin. HDiuqcer the ie 


The Defendant, by his avowry ſtated, That; 5 


in replevin, the 


the Plaintiff! held of him certain premiſes, the reit een 


controvert _ | 
whereof was reſerved quarterly; ; and then avowed ons 


by the Defend- 
for a quarter's rent in arrear to Chri mas 179 7 _—_ 2 

Plea in bar to the avowry. ** No rent ih arrear.“ 

The Counſel for the Plaintiff ſtated his caſe to be, 
That he held under a leaſe from the Defendant's 
father, under whom the Defendant claimed; which 
leaſe he had ready to produce; but in which the 
rent was reſerved half yearly, and not x quarterly as 
the DO had avowed, 

Mr. Juſtice BuLLER. The Plaintiff cannot go 
into 40 evidence on theſe pleadings. 

Shepherd, Serjeant, contended that it could :;— - 
That the iſſue was, That there was no rent in ar- 
rear on the day ſtated in the avowry. No rent was 
by law due till the days on which it was reſerved and 
made payable ; and by the leaſe, thoſe days were 
Michaelmas and Lady-day z ſo that no rent was in 


4 


arrear at Chriſtmas, on which day the Defendant 


avowed, no rent being then dos or payable. 


Yoke: II. P BULLER 
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” BULLER Juſtice. Riens en arrere admits the 
title of the Defendant as ſtated in the avowry. The 
holding, therefore, muſt be taken to be an holding 
reſerving the rent quarterly. The Plaintiff might 
have, by his plea in bar, denied the holding. 'He 
has not done ſo, but choſen to take iſſue only on no 
rent being in arrear at Chriſtmas 1797. Unleſs, 
therefore, he can ſhew that he has paid the rent up 
to that time, the Defendant muſt have a verdict. 
The Plaintiff having no evidence to that _ 
* Defendant had a verdicdee. 
Sneperd Serj aan, and "Efpinaſe for the e 
tiff. 
Le Blanc ehen, for the xe Defendant, 


SITTINGS AT GUILDHALL. 
SECOND SITTINGS IN TERM. 


a 


WIE v. Henne and WILLIAMS, 


ee of Middle i 


Tus was an action 3 the Sheriff for an In an gion a- 
ainft the Sheriff 
eſcape. The declaration was in the common for as eſcape, 


the all 
form, ſtating the iſſuing of the writ, which was in- « than tha Dew 


dorſed to hold the Defendant to bail for 107. b bal onder nd 


5 rtue of 
« under and by virtue of an affidavit then on re- afar” the 
| F avit mu 
cord,” &c. : produced, and 


The Defendants had notice to produce the writ, he GT | 
which not being done, the Plaintiffs attorney prov- ſulieient of it. 
ed the iſſuing of ſuch a writ as was ſtated in the 
declaration. | 

The Plaintiff's counſel were then n, to 
prove his caſe, without producing the affidavit to 
hold to bail, ſtated i in the declaration. 

This was objected to by the Counſel for che De- 
fendant, who relied that it was a diſtinct fubſtantive 
and material allegation, which ought to be proved. 

It was anſwered for the Plaintiff, That it was not 
neceſſary to be proved ; for, that by ſhewing the 
iſſuing of the writ, [which writ was in the Defend- 
ant's poſſeſſion and not produced, but on which, had 
it been produced, the indorſement on it would have 
ſufficiently eſtabliſhed the fact] the evidence was 
fufkcient to o ſupport the allegation” _ 

P 2 | | EvRE 


672 5 


25755 th Pull. 
"py C P. 292. 


| CASES AT IS! baus, 
i "IRE Chief Juſtice faid, That the writ would 


not ſufficiently prove the declaration, even had it 


been produced: That the averment reſpecting the 
affidavit was a ſubſtantive and material averment, 


which could only be ſupported by evidence of the 
affidavit itſelf, | 


"T's Plaintiff not having any evidence of the affi- 


1 was nonſuited. 


Shepherd Serj. and Lawes for the Plaintiff, 
JET 8 for the N 


0 Shepherd Serj. moved to ſet 
aſide the nonſuit, but the Court of Common Pleas 
concurred in opinion with the Chief Juſtice, But 
Mr. Juſtice Butt ſaid, That the production of 


the affidavit to hold to bail had in ſome caſes been 


held to be unneceſſary, but it was where the decla- 


ration only ſtated, ** That the Defendant had been 


arreſted by virtue of a writ indorſed for bail in 
L. without ſtating the words mentioned in the 
declaration in the preſent caſe, upon which the 


9 aroſe —ideo quare? 


Vide Croke v. Dune, Eaſt: 22 8 III. Bul. 
ler, N. P. 14, laſt edit. Rogers v. Iiſcombe, Taunton 
Lent Af. 1785. *Efp: Dig: N. P. 535. Savage 
q. t. v. Smith, 2 Black. Rep. 1101. mow" v. 
Wright and Pugh, wy ns, 


2 


GARMENT 


GARMENT v. BAR RS. 


» A wa that 
To was an action on the ls on roy war. 2 


ranty of a mare ſold 9 by the Defeat to che „ 
Plaintiff. — 3 a 
The declaration ſtated, ** That! in e 91 from = ace 
that the Plaintiff, at the ſpecial inſtance and requeſt. 
of the Defendant, had bought of him a certain 
mare of great value, the Defendant undertook and 
promiſed the Plaintiff that ſhe was ſound,” &. 
The firſt witneſs, called on the part of the Plain- 
tiff, proved the fale, and that at the time the De- 
fendant warranted her to be ſaund. But he ſaid 

further, that upon the Plaintiff then obſerving that 

ſhe went rather lame of one leg, the Defendant ſaid, 

That that had been occaſioned by her taking up a 
nail at the farrier's ; and, except as to that lameneſs, 

ſhe was perfectly ſound. 


Le Blanc Serj. objected: That the Plaintiff 
ſhould be nonſuited on the ground of à variance. 


He obſerved, That the Plaintiff had declared upon 
a warranty in general terms, that the mare was 
ſound, whereas the warranty proved in evidence 


was with an exception of the lameneſs of the foot. 
This he contended was a fatal variance, 


Eras, Ch. J. A horſe labouring under a tem- 


porary injury, or hurt, which is capable of being 
ſpeedily cured or removed, is not for that an un- 


ſound horſe; and where : warranty is made that 
ſuch a horſe is ſound, it is made without any view 


CASES AT NISI PRIUS.” 


to ſuch injury; nor is a horſe ſo circumſtanced an 
unſound horſe within the meaning of the warranty. 
I am of opinion, that to make the exception ſuch as 
_ ought to have been ſtated in the declaration as a 
qualification of the general warranty, ſo as to make 
a fatal variance between the warranty really made 
and that ſtated in the declaration, the injury the 
horſe had ſuſtained, or the malady under which he 
laboured, ought to be of a permanent nature, and 
not ſuch as dale from a emp injury or acci- | 
[ents 
The Plaintiff had a verdi&, 
Shepherd Serj. and 'Eſpinaſſe for the Plaintiff, 
Le Blanc Serj. for the Defendant, | 
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Cc oy W ow . uh 8 9725 
ARGUED AND RULED e 


ON THE 


HOME CIRCUIT. 


SUMMER ASSIZES Ern 
0 Ar MAIDSTONE, 
CORAM LORD KENYON & Mu. JUSTICE BULLER, 


Th KiNG v. Warrs. 


Tue was an indictment a 10 Deſendant, . 
preferred by the city of London, ſor? a nuiſance was ſunk in a 


navigable river, 


on the river Thames. | | by accident or 
misfortune, an 


The indictment charged, ec © That . Defendant, inditment can- 


not be maintain. 


being the owner of a certain ſhip which had been ed againſt the 


ſunk in the river Thames, ſuffered and permitted — 


the ſaid ſhip to remain and continue there, to t .Y 
obſtruction of the navigation of the ſaid river, and - 
of perſons paſſing, repatiing, and ee on 
the ſaid river,” & . | 
_ caſe, as ſtated by the proſecutor + Counſel 
was, That the Defendant's ſhip coming up che 
D was run down and ſunk by an outward 
bound Indiaman; that ſhe became a complete 
wreck, in which ſtate ſhe was at the time of the _ 
EL i. indiftment, - - 


| CASES AT NISI PRIUS, 


indictment, and had the effect complained of in the 


indictment. | 
Upon the opening of the caſe, Lord Ktnyox 
expreſſed his opinion that the indictment could not 


be ſuſtained. His Lordſhip ſaid, that the griey. 


ance which was the object of the preſent indictment, 
had been occaſioned, not by any default or wilful 
miſconduct of the Defendant, but by accident and 
misfortune ; and that it would be adding to the 
calamity- to ſubject the party to an indictment for 
what had proceeded from ſuch caufes, againſt which 
he could not guard, or which he could not pre- 
vent. | 

| Shepherd Serj. for the 8 contended, 
That though the Defendant was not puniſhable for 
cauſing the nuiſance, it having ariſen from the acci- 
dent ſtated, it ſtill was his duty to have removed it, 


and that he was therefore liable for not t having 


done fo. 
Lord Kenyon Gaia, That * ihe expence 


of removing the veſſel might have amounted to 


more than the whole value of the property; he was 
therefore of opinion that the offence charged was not 


of that deſcription for which an indictment could 


be ſu . and he Ne directed an acquit- 
tal. 


Shepherd Ser). the Common gaben, _ 


and Knowlys for the Proſecution, 


Palmer Serj. and Pitcairn for the Defendant 


Dot 


CASES AT NISI PRIUS. ' 
Dor on dem F. JoLLtpee, J. Ju- 


LIFFE, and Wm. BoWERMAN, 
v. SYBOURN: 


Ferrermuan for premiſes at Lewiſham. * The counts in # 
: aAration 1 
The Defendant claimed under a leaſe made „ 
not ſo correſpond 


in the year 1798, wy one Vm, chen a meme in with the notice 


8 to quit ſo 35 to 
poſſeſſion, | | . 


Bowerman, the leffor of the Plaintiff, . 


heir to the mortgagor, and had been let into poſſeſ- e who fign. 


the notice to 
ſion under a decree of the Court of Chancery, upon 3% nos 


id be a joint 
a bill filed by him for an account, and for redemp- =iſe by al 
tion, in the year 17903; under which decree, Sybourn 
the Detendant, who was then tenant in poſſeſſion, 
was ordered to attorn. | 

T. Jolliffe and J. Jolliffe were truſtees. _ 

The ejectment was brought on the ground of the 
leaſe made by Pym to the Defendant being void, 
and of courſe conſidering the Defendant as a tenant * © 
at will (vide ante 496). 

Sybourn the Defendant had attorned tenant on 
being ſerved with the order. 

The Plaintiff proved the notice to quir. It was 
| bgned by Thomas Graham, attorney for T. Jolli fe 

and J. Jolliffe, and for Wm. Bowerman. | 

| There were four counts in the declaration; all on 
the demiſes of Jo/liffes or Bowerman ; but none on 
ſhe ) Fig demiſe of the Jollifſes and Bowerman. 
 Runnington 
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Runnington Serj. for the Defendant, objected to 
che notice as inſufficient. He contended, that ſome 
count in the declaration ought to correſpond with 
the notice. The notice in this caſe was in the 
names of three, as jointly concerned in intereſt, 
whereas all the counts in the declaration in eject- 
ment were on the ſeveral demiſes of the Jolliffes, or 

of Bowerman, 

+ Lord Kenyon ſaid, That the notice ought to 
e e figned by all perſons having title to the premifſes; 
and it the notice was fo, however the counts might 

- diſtribute the intereſt, he was of opinion it made no 
difference, and chat the declaration was good. | 

It appeared in evidence, that after the Defendant 

* ; | Sybourn had attorned tenant to Bowerman, under 
= - 1 the order of the Court of n n. had 
? | . - accepted rent. | 
= This was canis 40 the ned for the De- 
fendant to be an affirmance of the leaſe. 
| Lord Kenyon ſaid he was of that opinion, and 
nonſuited the Plaintiff, 

Shepherd Serj. and Trebeck for the Plaintiff 

Runnington Serj. Palmer n and 4 for the 
n | 


SAME CIRCUIT. 


AT GUILDFORD, | 
Oo AN BULLER JUSTICE; 


| Iran v. Povxv. 


Tat- for breaking and entering the Plain. In an aBtion for 
tiff's cloſe, called the Ditch, in the pariſh of ter-courte, = 
| Fgham, in the county of Sus cy, and breaking down per Ae, 
and ſubverting the ſoil, &c. | — 2 
The Defendant pleaded 5* That ſhe was poſſeſſed 1 
ol an ancient meſſuage, and that from time whereof 
the memory of man was not to the contrary, a cer- 
tain ſtream or water- courſe did run and flow, and 
had been accuſtomed to flow, from a certain cloſe 
in the pariſh of . Egham, in the occupation of one „ 
A. Mackiſon, near to the Plaintiff's cloſe, and to the 
extremity of the locus in quo, towards the ſouth, and 
along the ſaid place called the Ditch, and adjoining 
to the Defendant's meſſuage; and preſcribed for a 
right to have the uſe and benefit of part of the ſaid 
water for the uſe of her ſaid meſſuage, and the oc- 
pation thereof; and then becauſe the ſaid Plaintiff 
diverted the courſe. of the .ſaid water. courſe, and 
obſtructed it in the ſaid cloſe called the Ditch, ſo 
that ſhe could not have the benefit, of the ſaid 
yater-courſe, nor remove the obſtruction without 


entering 


+. 4 * 


680 
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entering the ſaid cloſe, Juftified the ſuppoſed tet. 


paſs,” &c. | 
The Plaintiff traverſed the courle of the water. 


courſe, as ſtated in the Defendant s plea, and ifſue 
was joined on the 7raverſe. 

The caſe, as it appeared in i was, that 
there were ſeveral cottages, adjoining to the Defend. 
ant's cottage, to each of which belonged a well, or 
dipping-place, which were ſupplied with water for 
the uſe of their houſes, from the 8 | in quel- 
tion. 

The Defendant contended, that the 2 had 
been uſed to flow for the ſupply of thoſe ſeveral 
wells from time immemorial. And the Plaintiff. 
on the other hand, inſiſted that the uſual and natu- 
ral courſe of the water was down the ditch (the - 
locus in quo); and that the owner of the foil of 
which he was ſeiſed, had only ſuffered and permit- 
ted the water to flow by the end of the ditch to the 
boules of the ſeveral cottagers. 

| To prove that the ancient and immemorial courle 
of the water was as ftated in the plea, the Defendant 
called one of the occupiers of thoſe cottages. 
| He was aſked on his voire dire, if he did not con- 
ſider himſelf as entitled to the benefit of this ſtream 
of water in the ſame way as it was claimed by Mrs, 


* Povey the Defendant. He anſwered i in the affir- 
mative. 


The Plaintiff's counſel then objected to bis compe- 
tence, as he came to ſupport a right to a water-courle 


by which (if the Defendant ſucceeded) he would be 


benefited. They inſiſted it was like the caſe of 


eommoners, where, if the queſtion to be tried is a 
general 


e 
e 
f 
a 
l 


general right of common, a. commoner is not a com- 
petent witneſs; though it is otherwiſe where com- 


mon is claimed by preſcription, in right of a parti- 
cular eſtate. They ſaid, that in the preſent caſe the 


uitneſs came to ſupport a claim of a general right to 


this water- courſe in which he was intereſted, and not 


merely to eſtabliſh the Defendant's caſe, but the 


courſe of the ſtream itſelf, that in fact being the 
iſſue; and the verdict in this caſe would be the evi- 


dence to eſtabliſh it. 


It was anſwered by the Defendant's conſe, that 
the verdict here could not benefit the witneſs ; it 
was res inter aliof ata. The queſtion was, Whe⸗ 


ther the Defendant was entitled to that right by 


preſcription? The houſe of the witneſs lay below 
that of the Defendant. It did not follow, that be- 
cauſe the Defendant had a right to the water, that 
the witneſs had it alſo. | 
BuLLER J. It is certain, that if the record in 
this caſe can be given in evidence in an action 
brought by the witneſs to try the ſame right to this 


vater-courſe, the witneſs is incompetent. I am of 


opinion that it can. The iſſue in this caſe is not 
on the right of the Defendant, claimed as belong- 
ing to the meſſuage occupied by her; it is on the 


courſe of this ſtream, according to a particular de- 


ſcription ſet forth in the pleadings. The diſtinc- 


tion put by the Plaintiff”s counſel is the right one. 


If the right of common is claimed by all the cuſto- 
mary tenants, one is not a witneſs for the reſt z but 


it is otherwiſe if it is claimed as belonging to a 
- particular meſſuage. The queſtion here is to aſ- 


certain 
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certain a general right claimed by all the perſons 
occupying the cottages; I therefore think the wit. 
neſs not competent. 

The Plaintiff had a verdit. 

© Shepherd Serj. Garrow, and Bayly, for the 
Plaintiff. 


Adam and Marryai for the Defendant. 
x: 
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| ARGUED AND RULED | 


A * N 1 SI P RI U 8, 
MICHAELMAS TERM, 39 GEORGE III, 


to arreſt a per- 


| ſon on a bill 
ſonment. found for a miſ- 


Two of the Defendants pleaded. not guilty. demeanoryand ts 


have him at the 


Hill, the other Defendant pleaded ſpecially a juſti- next ſeſſion, is 


expires, but the 
day of January, in the year of our Lord 1797), 45 — 


certain warrant had iſſued under the hand and ſeal . 
of the Lord Chief Juſtice of England, directed to 
his Tipſtaff, and all other conſtables, &c. reciting, 
that it bad been certified that at a General Seſſion of 
Oyer and Terminer for the City of London, on the 
11th of January, 1797, the Plaintiff ſtood indifted 
for wilful and corrupt perjury ; to which indictment 
he had not appeared, or pleaded ; and then ordering 
all perſons to whom the warrant was directed, to 
apprehend the Plaintiff, to bring him before the 

Lord Chief J . if taken in or near the cities of 

London 


TH was an aQion of affault, and for falſe i impri · A warrant ie 


not unctut eſicio 
fication to the following effect: That on the 21ſt after the A p 


4 
* 
-# 
TI 
1 
© | 
1 
1 
* 
bi 
1 
7 
$ 
F 
4B 
i 

. 


N 

4 

. 

1 

1 

4 

N 

j 

} 

by 

- 

i 

8 

1 

| | 
9 

1 

Y 


0 
7 
% 
4; 
4 
F 
- - 
n * 
? 
. 
" 3 . 
% 


- — 
= > = 4 2 — — <> 2 _ = rn \ * bo \ 
8 . 253 8 0 =_y = <4 — A — A — * r 5 F <2 fo = 
ky nr addy omar 1 — 3 — = — : <; = E — go * —— — FAS = SES — 8 2 = - = £ OO N _ | | 
# 2 = rr —— — . * — ———— et — — — ER ITE ET - e . NI —— * 2 —_ 8 —_ \ — 12 2 — —— _ — 2 
— 1 W 22 . a * W - z Ns > n " * r — 2 8 TEE — . um — E 
f ENG SA FE ORD SIR 1 - 
* o - - 2 8 2 _ => ” — - a » 
; . a 74 * 23 5 15 2 - 92 a = Wr TY 05-6) AW um —— F * — AT — 3 a 
— -” 2 a * YZ 1 * * * * 1 4 „ N on * r rr A re . Tx - L. a - 4 ; - —— — — n 
P EPI TE. n leh Bit Fane Be YET eee e — ——— 2 96s — > —— — ; ; - * ' 5 
2 £35 e Y ' = Y 2 
We * 
N 5 i ö 
1 
% 


— io 
* W T 0 * 
bg 


ien. 


cats AT NIS I PRIV'S, 


33 or Mefminſter; or, if elſewhere, before . 
of the Juſtices of ſuch place, that he might become 
bound, with ſufficient ſureties, for his petſonal ap- 
pearance at the next Seſſion of Oyer and Terminer to 
be holden for the city of London, to anſwer the ſaid 
indictment, and to be further dealt with according 
to law. The Defendant then juſtified that the war- 


rant was put into his hands as a conſtable, to be 


executed; by virtue of which he took the Plaintiff, 


que eft eadem tranſgreſſio, &c. 

The caſe on the part of the Plaintiff was, that he 
had been arreſted under this warrant in the month 
of July, on a Sunday ; and his counſel contended, 


that the warrant being to arreſt the Plaintiff, in or. 
der to have his perſonal appearance at the nert Seſſion 


of Oyer and Terminer, after the lapſe of ſeveral 
Seſſions which had intervened between the iſſuing 
of the warrant and the apprehenſion of the Plain- 
tiff, the warrant had expired, and the arreſt was 


Lord Kenyon laid the warrant had not expired, 


There was no return on 4 watfarit on a day certain 
Its force depended on the arreſt of the Defendant. 


It might happen that the party was out of the way, 
arid could not be met with, but the warrant was 
not for that reaſon at an end. He might be u. 
reſted at any time. 

The Plaintiff was nonſuitet. 

Garrow and Manley for the Plaintiff. 

Gibbs, Dampier, and OY for the Defend- 


ant. 
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1 the next term a motion was made by Mr. Le. Term 
Garrow for a new trial, on the ground above . 
but the court en 8 2 Kaxron. 


7 


$1TTINGS AFTER TERM ; 
221 WESTMINSTER. | 


„ ; f ; 3 


Cxupꝝx v. FENTHAN. 


TY was an action for negligently driving the 
Defendant's chaiſe, by which the Plaintiff's 

borſe was killed. | | 
The caſe 1n evidence was, the . was re- EE. 

turning to town in a one-horſe chaiſe, with his fami- 50 

ly, from Tooting in Surry. He was driving on the 

wrong ſide of the road. The Plaintiff's ſervant was | 

on horſeback, going from London. The road was 

of very conſiderable breadth, ſo that the ſervant 

could have paſſed without any difficulty; but he, 


p without any reaſon, but conceiving. it to be the 
1 right of the road, croſſed over to the ſide whete the 
chaiſe was driving, that being the right ſide of the 
road; and in endeavouring to paſs between the 
chaiſe and the toot-way the horſe was killed, 
4. Lord Kenyon, in ſuraming up to the jury, 
told them, that what was called the law of the road 
vas introduced for general convenience: That 
In where carriages were driving on a narrow road, or 


where accidents might happen, 1 it W t be je.... 
Vol. II. Q - | \hered © A+ 


| CASES AT NISI PRIUS, 
hered to; and in driving at night the rule ought to 
be ſtrictly adhered to, and never departed from, a; 
it was the only mode by which accidents could be 
avoided : But he thought that where the road wa 
ſufficiently broad for all perſons and carriages to 
paſs, though a carriage might be driving on the 
wrong fide of the road, if there was ſufficient room 
for other carriages and horſes to paſs on the other, 

a perſon was not juſtified in croſſing out of the 
way, in order to aſſert what he termed the right 
of the road, It was putting himſelf voluntarily in- 
to the way of danger, and the injury was of his own 

" ſeeking. That ſeemed to be the caſe here: but 

_ the jury were to be of that opinion; if they thought 
2 . k they would find for the Plainuff, * 
The jury found a . 80 for the Plaintiff, 

"" Erfeine and for the Plaintiff. 

Garn for the Defendant . 
** rule was afterwards obtained for a new trial 
In Eafter term it came on, when the Lord Chiel 
Juſtice delivered himſelf in nearly the ſame terms; 
but added, that after the finding of the jury, as i! 
was a queſtion of public convenience, the your 
had better reft as it was. 4 | | 
"New wal mfufbdf of RT gots 
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MAWLEY v. BARBET & ale 


Thur 
Dev 


Tou. was an Aion brought by 65 Plaintiff The at of an 


abſolu ely bind- 
claiming as churchwardens of the pariſh of St. ing 3 


firy ; and 
Pancras, for interruption in a pew which. they rn Is Abs 


firmed — 
claimed a right to as churchwardens, 00 for the ſeinded dy fuck 
ſucceeding veſt- 
keys, &c. of the church. ry. But the 


The object of the action was to try the title of the 2 


Plaintiffs to the office of churchwardens of that pa- vi, not 


ary to 


nich, the Defendants alſo claiming the office under ns 
an election held at a ſubſequent time. = WO 
The Plaintiffs proved that a veſtry had been aſ- 
ſembled on the roth of April, in Eafer week, which 
| was the uſual day for electing churchwardens, and 
that at that veſtry the Plaintiffs had been elected by bs 
a conſiderable majority. | 
This election had been made bo the Gard per- 
ſons coming to the communion- table, each perſon 
ſcratching on a paper, oppoſite to the perſon's r 
for whom he meant to vote. | 
The Defendants relied that this had Tha an irre- ny 
gular and tumultuous meeting, into which ſeveral | 
perſons had intruded who were not pariſhioners, and 
had voted in the choice of churchwardens.; and that 
by an order of veſtry, made in the year 1792, it had 
been ordered, that the votes for churchwardens 
ſhould be taken by poll, ſetting down the perſon's 
Place of abode oppoſite to his name, ſothat it might 
appear that the perſon voting was g pariſhioner of the 
Pm This mode of election they ſtared to hays 
Q 2 been 


CASES AT NISI PRIVS, 


been 1 and not complied with; and fot 


: this purpoſe the entry in the pariſh-book of this 


reſolution, entered ano I 792 „ Was ed in evi- 


dence. q 


A ſecond ground of defence was, that at a Cuble 
quent veſtry, held on the 29th of May, the election 
of the Plaintiffs on the roch of April had been re- 
ſcinded, and a new election ordered; under which 
the Defendants had been elected. | 

Theſe en were made by = Defendant $ 


\ Counſel. © 


Lord KEN VON. Two hind have been 


made to the validity of the Plaintiff's election. The 
| firſt is, that by an order of veſtry made in the year 


1792, it was ordered that the election of church- 
wardens ſhould be made by poll, and not by 
ſcratches : That in the preſent caſe it was demanded 
by the friends of the Defendants that the election 
ſhould be held in that manner; and that not _ 
ſo held, the election is void. d 

In order to make this a ſufficient . it 
muſt appear that the veſtry ſo made in the year 1792 
was a good one, and binding upon thoſe who came 


after. If there was any general law, which provid- 


ed that the election ſhould be according to the re- 
ſolution of the veſtry of 1792, it would be obliga- 
tory ; ſo it might be on thoſe who had ſo entered 


into the reſolutions; but the act of one veſtry can- 


not bind others who come after them, and have the 
ſame power with themſelves. In the preſent in- 
ſtance they have adopted a different mode ; and I 
am of opinion that they were * law warranted in 


ſo og. | 


The 


wW 
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The ſecond objection is, that the nomination of 
the Plaintiffs as churchwardens on the 1oth of April, 
was reſcinded, and a new election ordered, it being 


ſtated to be the uſual way of proceeding at thoſe _ 


veſtries, to read over at the next meeting the reſo» 


lutions of the preceding one, and to confirm or re- 
ſcind them. I am of opinion that they had no ſuch 


power, and that there is no neceſſity for the confir- 
mation of the ſecond veſtry of what was legally done 
at the firſt. If the firſt was a legal veſtry (and. no- 


thing appears here to impeach it) the election of 


the Plaintiffs was legal; the Plaintiffs became im- 


mediately legal officers, and under the ſtat. 43 0 


Eliz. inveſted with a temporal office of overſeers of 
the poor, as well as a ſpiritual one. 


It appeared in evidence, that the vicar * left | 
the church before the election for churchwardens ; 


had commenced. | „ 


This was urged as an objection © on the part of the 


Defendants. 
Lord KE x Vox over- ruled it, 7 chat he aid 


not conceive the vicar to be an integral part of the 


veſtry. 
The Plaintiffs had a edit. 
Erſkine, Gibbs, and Beſt, for the Plants” f 
Garrow, Leycefter, Wood, and ee, for the 


Defendants, 


oP 
144 N 


as SITTINGS 


„ 
veſt 


gral part of the 


9 
o 4 4 1 
* ge, 7 * * ww 95.5, 


valid the — 
the vicar was 

not preſent ; he 

is not an inte; 


veſtry. 
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SITTINGS AFTER TERM, AT "Gon Dna 


REECE: 3 EY 
December 7th. | Go OD v. FLLLL, Executrix of G URNEY, 


If there is a co- Po was an action of covenatit for not pulling 

yenant in a leaſe 

that ele: ** down part of à houſe, called The Cherry Tree, 
wn part o 

> Keildiog forthe bf Southgate, which had beet let by the Plaintiff to 

the leſſor romake | 

2 33 the the Defendant” s teſtator. | 

fach building | Plea, Thar the teſtator had repaired and beau- 

tiff in an adien tified other parts of the premiſes, at the Plaintiff's 


* requeſt, which the Plainrif had accepted i in fas 


ſuch covenant, 
can iT recover 


notninal damage fäckiöh. 
. Replication, Proteſting that the Plaintiff 0 did not 
6 js 5s requeſt the teſtator to repair; and replying, that he 
did not accept the repairs in ſatisfaction. 
It appeared, that the Plaintiff had demiſed the 
| houſe to the teſtator, who had covenanted to pull 
down the corner of it for the purpoſe of letting the 
Plaintiff make a cart-way over the place where thc 
corner of the houſe ſtood. 
Lord KexYon, on looking into the leaſe, ob- 
ſerved, that the Plaintiff had not reſerved a right to 
iſſe a cart- way over the place where the corner of 
the houſe ſtood ; and ſaid, that he could not allow 
the Plaintiff to go into evidence of any damage 
having been ſuſtained by reaſon of the corner of the 


houſe ee pulled down. = 
e 


£- 
N 
1. 
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The Counſel for the Plaintiff contended, that the 
| reſervation muſt be taken to be for the. Plaintiff's 
benefit; and that Defendant: having covenanted to 
make the way, it ſhould be inferred that the Plaintiff | 
was to have the uſe of it; and that it was competent | 
for him to ſhew that it would be of uſe to him. 
Lord Kenyon... The Plaintiff has demiſed the 
bouſe called The Cherry Tree, and conſequently the 
ground on which it ſtood. The way he claims is to 
be made. over part of the ground on which the houſe 
ſo demiſed ſtood. Every deed is to be taken moſt 
ſtrongly againſt the grantor. If the corner of the 
houſe is pulled down, the Plaintiff cannot uſe tlie 
ground on which it ſtood, becauſe it paſſed by the 
demiſe; and not having reſerved in the deed any 
right to uſe it, unleſs the Plaintiff had ſo reſerved it, 
he cannot claim it as a way, but by preſcription : 
but as the teſtator did covenant to pull down the 
corner of the houſe, . and has not done ſo, there 
muſt be a verdict for the Plaintiff, but only for no. 
minal damages. . 5 
The Plaintiff had a 0 edis 

Gibbs and Beft for the Plaintiff, 

Erſkine for the Defendant. 


© 7 > » * * * * s f 
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DE, SAILLY v. MORGAN. 47 


T* was an Ae of aſumpfit for the bond — 
education of two boys, which the — Au ar ng 
had Pur to the Plaintiffs ſchool. | 1 
Plea, non aſſumpſit. . 323 


Ss The 


— 
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* 1448 the two boys. He was aſked if there had 
been much attention paid to the morals, as well a 
the education of the m_ He anſwered in the affr- 
mative. 


a letter written by the witneſs to a boy who had for- 
merly been at the Plaintiff's ſchool, but had then 
left it; which letter contained many paſſages very 
-immoral, and inconſiſtent with the Aer of a he. 


term) where a witneſs denied having any knowledge 
of a tranſaction which occurred between the parties 
in the cauſe, Lord KEN VON had ſuffered a letter 


ſtronger one, as the witneſs was the Plaintiff's uſher, 


tiff's act ion, namely the education and attention 
paid to the morality of the boys at the Plaintiff's 
ſchool : a neglect of which was the nn of his 


87 Ns 3 
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The Defence was, that the education of the boys 
Fe been much neglected. | 


- On the part of the Plaintiff a * was tes | 
Wins was uſher to the Plaintiff's ſchool, and had at- 


Erſkine, for the Defendant, then (od to read 


— 


ceptor. 
Garrem objected to ) this letter being given In evi 
dence to affect the maſter. 
Erſkine contended that it was admiſſible to im- 
peach the credit of the witneſs; and that in a caſe 
of Bond v. Oliver (Sittings at Weſtminſter after thi 


to be read, which bad been written by the witne( 
relative to that tranſaction, which he then denied; 
and contended that the preſent caſe was a much 


and in his employ ; and the fact ro which the letter re- 
lated was connected with the foundation of thePlain- 


defence. 


ſn * 
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Lord KEN TOR thought the letter was n 8 
evidence; and it was accordingly read. 

It afterwards appeared that the hog ink been 
much neglected in reſpect to their be 1 other 
parts of their education. 

Lord K xx vox, after animadverting very ans 
on the conduct of the Plaintiff and of the Witneſs, 
faid, that the Plaintiff had failed in the very foun- 
dation of his action. A duty was caſt upon the 
Plaintiff, from his ſituation, to attend to the morals 
as well as the education of the boys committed to his 
care: from the obſervance of that duty his right of 
action aroſe. In the preſent caſe he had been guilty 
of a groſs breach of it, the boys had ſuffered - per- 
haps an irreparable 1 injury, and he was entitled to 
nothing. | 
The Plaintiff was non-ſuited. Ih 
Garrow and Vallon for the Plaintiff, 

Erſkine for the Defendant. | 


Same day. 


LY 


WARDELL v. MOURILLYAN. 


4 


1 was an action on the caſe for not delivering — 
an anchor ſent by the Defendant's hoy, di- m of boy- 


men extends AY 
: = 0 Meſſrs. Bell, e en and ee . 
5 ertithe, | PE at the by. >; 
1 Plea not guilty, - which — 


The firſt count of the 3 4 chat | 
the Defendant was to carry the anchor to. Dice's 
Quay, and from thence to Meflrs. Bell, Buxton, and 

| Anchram. 


. . 


— 


b 5 9 — : 
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Auchram. The ſecond count was, that the Defend. 


ant was to carry and deliver it to Meflrs, Bel] and 


Co. without mentioning Dice's Quay. 


It appeared in evidence, that the Diefonduc was 


. owner of an hoy, which ſailed from Deal to Dices 


Quay, near London Bridge ; that the anchor had been 
ſhipped on board this hoy, with a direction to be 
delivered to Meſſrs. Bell, Anchram, and Burton; 
that the Defendant had delivered it at Dice's Quay; 


that the wharfinger had paid the hoyman the freight, 
and had given him a receipt for the anchor; and 


one witneſs proved, that, except in the caſe of flour, 


the hoymen never concerned themſelves about goods 
after they had delivered them at the wharf. 


Erſtine, for the Plaintiff, contended that the De- 
fendant's having delivered the anchor at Dice's Quay 
did not diſcharge him: his liability did not end till 
he had delivered it according to the direction. He 


compared it to the caſe of a waggoner known to put 
up at a particular inn; in which caſe it had never 


been contended that the waggoner diſcharged his 
duty, merely by delivering goods intruſted him to 
carry at the inn where he uſually put up, ubleſs he 


had particular inſtructions to that effect. 


Lord Kenyon ſaid, it was a matter of great ge- 


neral importance to aſcertain what was the duty of 
hoyman ; the queſtion in the preſent cafe was, whe- 
ther a hoyman known to ply to ſome particular 


wharf, and conſtantly to uſe that wharf, diſcharged 
his duty merely by delivering goods fent by his hoy 


to that wharf. His Lordſhip obſerved, that a wit 
neſs un Ae 2 * in the caſe of flour 


„ 
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(which might be for ſome particular reaſon) the 
hoymen never troubled themſelves about the goods 
after they had delivered them at the wharf which 
they frequented ; that the wharfinger paid the freight, 
and gave the hoyman a receipt for the goods deli- 
yered. He however left it to the Jury to ſay what 
was the cuſtom; and they found a verdict for ow 
Plaintiff, | 

Erſkine . that if the Plaindff c coul ace 
recover againſt the hoyman, he was without remedy, 
as he could not maintain an action againſt the wharf 

inger, there being no © mph & com nn 
them. 

Lord Kenyon ſaid, the delivery of * i at 
the wharf by the hoyman, raiſed an implied contract 
on the part of the wharfinger to take care of them, 
or to deliver them according to the direction; for the 

| breach of which an action would lie. 25 810 

Erſtine and Marryat for the Plaintiff. 

Mingay and Gazelee for the Defendant. 


SL Executrix, u. E R 
OMAN Farmen. v. HERNE Kant, December Tk; 
& alt, Sheriffs of London. tt RS 


\ 


E was an action againſt the Defendants as late tn an e 
ſheriffs of London, for an eſcape of one Alex i 9 


ander Innes, who had been arreſted at the ſuit of this ck range: 
Phintiff, | ent to charge the 


original D-fend» 
The ant with the debt 
is ſufficient as 


againſt the ſheri® 


* * . 


bl _ © CASES Ar NISI PRIUS, - 


| to ſupport the The ile appeared to have ariſen from 1 pay. 


na verment in the 


3 that ment of a dividend on a bill of exchange made by 

eſcap 

n the Plaintiff's teſtator, on account of Innes and one 

Col. Turner. 
* Garrow, for the Defendant, abated. That as the 
debt appeared to have ariſen from a payment on a 
bill of exchange, the bill itſelf ſnould be produced 
and proved. | 
Park, for the Plaintiff, 8 has an ac- 
knowledgment of the debt by Innes and Turner, 
and that the money had been paid by the Plaintiff's 
teſtator on their account (which he meant to give in 
evidence) would be ſufficient. to charge them, and 
therefore inſiſted that the ſame evidence was ſuffi- 
cient in an action againſt the Sheriff for an eſcape. 
Lord Kenyon ſaid, that whatever evidence 
would be ſufficient to charge the original Detendants, 
would do to charge a Sheriff in ſuch an action as the 
: preſent, and therefore admitted it. 
The Anorey | The Plaintiff failing in proof of this acknowledg- 


Defendant can- ment by his own witneſſes, propoſed to call Browne 
not be called as 


a witneſs to the attorney for the Defendants ; who alſo had been 
69 p- nip attorney for Innes and Turner, : 
E- 4 | 6. nog Garrow aſked Browne, on his being ſo called, if 
— re he knew any thing of the tranſaction, except what 
8 had been communicated to him by Innes and Turner. 
to of bv le anſwered in the negative. 

: Garrow then contended that he was not bound 
to anſwer : any queſtion relative to what had been ſo 
communicated to him. . 

Mingay, for the Plaintiff, aid, that as nothing bad 
been communicated to him by the preſent Defend- 


- ants, the rule did not . N 
Lord 
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Lord Kenyon ſaid, he thought it would be going 
too far to allow him to diſcloſe information given to 
him by Innes and Turner. T he Farties were virtu- 
ally the ſame; and he was of opinion, that the attor- 
ney ought not to be compelled to anſwer any 1 
tions communicated to him as attorney. 

The Plaintiff failing in proof of the debt from ; 
Innes and Turner, was non-ſuited. _ | | 

Mingay and Park for the Dai 1 

Garrow and Gibbs for the Defendant. | 


BUCKLEY v. SMITH. 7 
December 10. 


1 was an action of aſſump on a promitſory Where a withefs 


note, drawn by the Defendant, payable to one 8 8 


Mary Roſſiter, or order, for 33J. | 3 
5 writing is ad- 
Plea of the general iſſue. wilbble. 


The note was witneſſed by one Mary Browne. 
At the tims of the trial Mary Browne, the witneſs, = 
vas married to the Plaintiff, * e 
Lord KE x vox admitted proof of the Defendant's 
hand-writing as ſufficient evidence, the ſubſcribing 
witneſs being incapac tated from being examined. 
The Plaintiff had a verdict. 
Garrow and Lawes for the Plaintiff, 
Erſkine for the Defendant. 


© SAUNDERS 
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Where 2 parry HIS was a \ ſpecial POR on the 1 on an agree. 
led 
: 4 81 wo! 1 ment, whereby the Defendants undertook to 


3 transfer to the Plaintiff's name on the opening of the 


ment to retiace 4 per cent. ſtock, 3, oo0l. ſtock in lieu of the ſame 
Rock tothe fu. ſur ſold by him to one Kenti/h. 

me pan nakig It appeared that the Plaintiff, being poſſeſſed of 
Rn kia 3:00. four per cent. annuities, had executed a 
name at the power of attorney to Kentiſh, to ſell out the ſtock, 


time, it is a good 


Hen da., and apply the money produced by it to his oun 


Geo. 2. c. 8. uſe. 

Kentiſh, and the Diſkus, as his furery, entered 
into an agreement to transfer at the opening of the 
ſtock 3,000). four per cent. annuities to the name 
of the Plaintiff, in the place of the ſtock ſold out by 
Kentiſh ; and it was for breach of this ag 21 
the preſent action was brought. 

The Defendants relied that as they had no ſtoek 
ſtanding in their names at the time the agreement 
was made, and that it was therefore void under Sir 
John Barnard's Act, 7 Geo. 2. c. 8. 

88 Lord KEN VOx ſaid that he was of opinion, that 

1 the object of the ſtatute was only to prevent gamb- 

8 Term Rer. 162. Iing in the ſtocks; that this could not in any point 
of view be conſidered as ſuch ; and was therefore 
not within the ſtatute, 

Erſkine and Bailey for the Plaintiff, 

Gibbs and Wood for the Defendant. 
. ; Coant 


* 
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CoARE Y. CREED- | 


A for money had and received. 
The action was brought againſt the Defend- 
ant, who was an auctioneer, to recover the ſum of 
65l. the amount of the depoſir on the ale of an 

eſtate. 
It appeared i in evidence, that « one Palin, who had 
mortgaged the eſtate in queſtion to the Plaintiff, had 


become a bankrupt. On a party becoming a bank- 


rupt, by an order made by the Lord Chancellor, it is 
directed that all the eſtates of the. Bankrupt in 
mortgage are to be ſold before the Commiſſioners. 


The ſale in queſtion had been made before the Com- 
miſſioners acting under the Commiſſion againſt Pa- 
lin, by the Defendant as the auctioneer. The ſum 
of 65]. had been paid as a depoſit ; and the action 


was brought to recover the whole of this ſum. 
The Defendant: had paid 4.57. 10s. into. court, 


and claimed a right to deduct the remainder for the 


auction- duty, and one guinea for his trouble. 
By a clauſe in ſtat. 19 Geo. 3. c. 36. impoſing a 


duty on auctions, there is an exception of ſales. of 


bankrupts effects before Commiſſioners; and the 
Plaintiff contended that the ſale in the preſent caſe 
vas a ſale of a bankrupt's effects within the meaning 
of the oof, n and Rs not — to the 
duty. 


* 


7 * 2 
* * * 


„ 
34 
* 
* * 


Bankrupt's eſtate 
is liable to the 
auction duty. 


%  '' Chers AT Ner- PRIUS, 


The Defendant relied; that as an auctioneet, he 
was bound to pay the auction- duty over to the Col. 
lector; that this was a ſale by a. mortgagee, and ſo 

not part of the bankru pt s eſtate ; that it was therefore 
liable to the auction- duty, and thill, in point of fact, 
be had paid it over to the Collector, in conſequence 
of his deeming himſelf liable. - 
Tord KER TON faid, he was of opinion that the- 
eſtate was liable to the auction- duty; and his Lord. | 
ſhip therefore directed the jury to find a verdict for 
the Defendant ; which they accordingly did. 
 Garrow and Lambe for the Plaintiff. 
Erſkine and * Eſpinaſſe for the Defendant. 


mac. WVꝝIOHT v. BARNARD, 
er 11th. 15 a ; 

A notaria! copy HIS was an action on a policy of aſſurance on 
fat = the ſhip Sitvina, from Norfolk in Virginia to 


vor being wor. the port of London. The loſs ſtated in the decla- 


repairing, N only 

tatof behatmg ration was by the perils of che ſea. 
dat ce bat. The defence relied on was, that the ſhip was not 
+ 7 roman ſea · worthy et the time ſhe failed. 


which the con- 
bnd. It was proved on the part of the Plaintiff by the 

perſon who had effected the inſurance, that he had 
Jaid the letter of orders which he had received from 
the Plaintiff before the Defendant and the other 
underwriters. | In that letter it was flated, that tic 
ſhip had been a condemned ſhip, but that previous 
f to ber voyage ſhe had undergone a complete 
Nw and that the captain was fatisfied with it 


ore ſhe failed. 
| T he 
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The Defendant bad filed a bill of diſcovery, and 
for an injunction in the Court of Exchequer ; and 
by rule made by that court; it was ordered that a 
notarial copy of the condemnation of the ſhip hould 
be admitted in evidence. * _ 
The condemnation had been made by ſeveral 
ſhip-carpenters in America + it ſtated the particular 
defects of the ſhip, her timbers; &c. Tpeciſying them 
at large ; and it then concluded, that the ſhip was 
condemned, as not being worth repairing. 
The captain of the ſhip was called by the Plains 
tiff, and proved that the ſhip had undergone a com- 
plete repair under his direction; and he mentioned 
the particulars of the repairs which had been done; 
with which he declared himſelf to have been per- 
fectly ſatisfied, and that the ſhip was ſea- worthy. 
Gibbs, for the Defendant, produced the notarial 
copy of the condemnaticn, and propoſed, to give it in 
evidence, in order to ſhew by it in what particii- 
lars the flip had been defedtive and out of repair; (0. 
that what had been done, according to the relation 
of the captain, was inſufficient, and that the ſhip was 
not thereby rendered ſea-worthy. 
This was objected to on the patt of the Plaintiff, 
Lord KEN TON. f am of opinion, that the con- 
demnation is inadmiſſible to the extent contended = 
for. Sitting in a court of law, I can receive no 
evidence but what comes under the ſanction of an 
cath. The evidence now offered is the report of 
certain. ſhip- carpenters, made ex parte; and without 
the obligation of an oath 1 cannot receive it. I will 


admit the condemnation As evidence of the flac, 
1 vol. II. | R 


* My 2 a 
* LT WES) 

n . 
8 


l 
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that a condemnation had wken Place, but no far. 
The Plaintiff had a >. 


7 Rh Park, and Eſpinaſſe for the baun 
G and . for the Da 5 


Rocknxs, Aſſignee of SToxEs, v. Ep- 
. MUND | BoEHM, HENRY. Nanres, 
and Joun TAYLOR. 


Ifpartners ue A SSUMPSIT for money had and received. 
ſued jointly, and 


* 4 — ped * by, | Plea of Non Aſſumpſit. | | 
matt be plcaded Stokes, the bankrupt, had formerly been captain 
een. Nottingham Eaft Indiaman ; lie had become 
e altered. a bankrupt about the year 1 792; a conſiderable 
| part of his property was in India; and a Mr. Johnſon, 
who was then his aſſignee, had font out a power of 
attorney to Meſſrs. Pulling and De Fries, of Magras, | 
to recover his property there, an to remit it 8 
land. 
Pulling and D. Eur recovered property to the 
amount of 7290). and in the beginning of the year 
1793, remicted the property ſo recovered, in a bill 
at 12 months, to the houſe of the Defendants ; which 
was received i in the month of Ockober 1794. This 
möney had remained in the hands of the Defend- 


Ants from at * to the time of bringing the 


38:77 preſent | 


197 


L's 


MICHAELMAS: TERM 30 GEO. Ill. 


preſent action, the objekt of which was to recovef © 


as well the money ſo remitted as e for ity fo 
the time it was ſo received. 


"M appeared in evidence, that Taylor, one of the 
Defendants, had. been examined before the Com- 
miſſioners under the commiſſion again Szokes,; the 
| bankrupt; and on ſuch examination had admitted 


the receipt of the money, and that the Defendants had 


paid it. into their banker's hands generally on their 
own. account, and had uſed it in the courſe of their ; 


trade. | : 1 as 
Garrow, for the FIT RR took a 8 ob- 


jection as a ground of non- ſuit. He ſtated that the 


houſe of trade who had received the money, and 
who would be liable if the preſent action was ſuſ- 


tainable, conſiſted of Edmund Boehm, Daniel Nantes, ; 
and John Taylor. The object of the preſent action 


- was to ſupport a contract with Edmund Boehm, Henry 
Nantes, and John Taylor, againſt whom the writ had 
been ſued out. There was no impoſſibility that there 
might have been ſome contract between the Plaintiff 
and the former parties. The Defendants onthe preſent 
record denied any contract made with them Jointly 
with a perſon of the name of Henry Nantes; and he 
Aherefore contended that there muſt be a non-ſuit, He 


admitted that it was clear law, that if there was but 
one Defendant, and he was ſued bya wrong chriſtian 


name, that he muſt plead it in abatement; but 
contended that the rule did not hold where there was 
a miſnomer of one ſued jointly with others. 


Lord Kzxyon ſaid, that there was no difference 


in the preſent caſe and where a perſon is ſolely ſued, 
= TS... - Daniel 
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Daniel Nantes had been ſued as partner with BA. 
mund Boehm and John Taylor, by the name of Henry 
Nantes. He ſhould certainly have pleaded it in 
| abatement ; and could not at that ſtage of the cauſe 
avail himſelf of ſuch an objection. 
— Wheremoneyis On the merits of the caſe, his Lordſhip ſaid, he 


= if he ap- had no doubt the Plaintiff was entitled to recover. 


that money 


3 | to his own ae He obſerved that there were cafes in which the rules 


he is liable to 


pay imereſt from of equity and law were the ſame, and that this was 


the time he has 


„dernen. one of that deſcription. It had been decided in a 
3 Aliitter, whetz he 
1225 court of equity, that if money had been remitted - 
hands. to an agent, and he ſuffered it to remain dead in his 
| hands, he ſhould not be liable to intereſt ; but that if 
- he mixed it with his own, or made any uſe of it, he 
ſhould be ſubject to the charge of intereſt. In the 
preſent caſe, it was in evidence that the Defendants 
had paid the money remitted to them as agents into 
their own banker's, and had uſed it as their own; 
= and his Lordſhip added, he was of opinion that 
| ttuhey thereby made themſelves liable for the intereſt: 
| und the jury found a verdict accordingly. 
_ Erſkine, ny Woods and Dickins wah the Plain 
8 
| Carrow and Park for che Defenilams. 92 
Vide Travers v. — 1 Bro. Cal. Chan 
384. e v. Frith, 3 Bro. 41 18. 7 
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SIKES wo others v. MARSHAL. 1 


miſſory notes. 3 hon 
Plea of the general iſſue. A 
The Plaintiffs declared as indorſees of Meir tee. 
IVilkinſon and Chapman againſt the Defendant, as due . 
the maker of the notes; and the caſe on their part was, 
that Meſſrs. Wilkinſon and Chapman being much in- 
debted to the Plaintiffs, applied to them at different 
times about the month of April, 179g, to diſcount the 4 
zotes in queſtion. The Plaintiffs at firſt refuſed, as 
they were then conſiderably in advance to Meſſis. m. 
Linſon and Chapman ʒ but being much preſſed by them 
to comply, at laſt conſented, and diſcounted one of 
the notes for 700l.-in the uſual manner, and carried | 
the others to the credit of N illinſon and Chapman, '- +. — 
without applying any part of the money in liquid. 
tion of their demands againſt them: and Willinſon 1 
and Chapman afterwards drew upon them for the _. 
amount of theſe notes. „ 
The defence ſet up on the part of the Defend- 
ant was, that he being a coal-merchant at South _ 1 
Shields, had been in the habits of drawing upon __ 
Wilkinſon and Chapman, as his correſpondents in EY 
London. That about the period in which the thres _ 
notes in queſtion were given, Wilkinſon and Chap» __ 
man were under acceptances for him of three bulls 
1 to exactly the ſame amount as the notes 
„„ > CP bs — 


Tu. was an Aten of Hung on three pro- — v7 
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in queſtion; and that theſe notes were given as 


counter-ſecurities for ſuch acceptances: that this fac 
was known to the Plaintiffs at the time they dif. 

counted the notes for i lkinſon and Chapman ; and 
that therefore, as they had given caſh to Wilkinſn 


and Chapman for thoſe notes, knowing that they had 


not been applied to the purpoſe. for which they were 


„ 


L.. 


deſtined 1 by the maker, they v were not entitled to re- 
cover againſt him. 


A Mr. Wat/on (who at the Ss is dealer 


took place was a clerk in the Plaintiff's banking - 


houſe) was called to prove the diſcounting of the 
notes in queſtion. He was aſked by Garrow, of coun- 
ſel for the Defendant, if he did not know that at 
the time the Plaintiffs diſcounted thoſe notes for 
Wilkinſon and Chapman, three bills drawn by the 
Defendant on Wilkinſon and Chapman, and accepted 
by them to exactly the ſame amount as the notes, 
were nearly due: 

Erſkine, for the Plaintiffs, objected to the . 
He ſaid the bills themſelves ſhould be produced, as 
affording the beſt evidence of the fact. 

Lord KEN VOM. The bills muſt be produced at 
ſome ſtage of the cauſe, but at preſent I think the 
queſtion a proper one. In caſes of bankruptcy you 
aſk if the bankrupt was not diſtreſſed at a particu- 
lar period by bills becoming due, he not having 
made any provifion for them, and yet the bills are 
not called for. ; 

Holroyd, for the Plaintiffs, — to read entries 
made in the Plaintiffs books of payments on account 


0 LL „ „ 


of the notes in queſtion ; and as the clerk who made 


—— TIS — 
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thoſe entries was dead, he offered to give evidence of. | 
his hand- writing. 
Lord KxN TOR. It can't be FT Sins 0 
ſtatute of James, books are not evidence after the 
year; this is going much further: ſuch evidence 
has never been admitted, and I can't receive it. 
On the part of the Defendants, depoſitions were 
offered in evidence, which had been made at 
Elfnore by Chapman, one of the partners with the 
houſe of Miltinſon and Chapman, who was an uns» 
certificated bankrupt, and had been oblige to fly 
from England. 
Erſkine objeQed to ſuch depoſitions bei read till 
they ſhewed that Chapman had been releaſed. The 
grounds of his objection were, that Chapman was in- 
tereſtedinthe event of thiscauſe: the Plaintiffs derived 
their title from him and his partner: though he was 
then uncertificated he might not long continue fo, If 
his evidence went to defeat the claim of the Plaintiffs, 
they muſt come in under his commiſſion, becauſe 
the money had been paid before the bankruptcy: 
whereas, if the Defendant failed, he would have 
a demand againſt Wilkinſon and Chapman, to which 
their certificate would be no bar, becauſe, though. 
he might have had a claim againſt them before the 
bankruptcy, the money would not be actually paid 
till after ; he therefore ſubmitted, that Capman 
woas clearly intereſted, and ſhould be releaſed, _ 
Lord KREN VON. I think Chapman 18 indifferent 3 The indorfer o 


he is now uncertificated; I can't look. to contin- e ber Mens 


gencies: if the Plaintiffs have a verdict, the De- 8 
fendant may, if be pleaſes, come in under the com- 2,29" 50 4 
;iſſion againſt Chapman and Wilkinſon, The Chan- 4 maker, to. | 


| Pius rt 
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eellor, on petition, will admit him to prove under 
the commiſſion at any time before a final dividend 
is made; not, however, ſo as to diſturb former divi- 
dends. I am. pofitively clear Chapman | 1s not in- 


tereſted; beſides, a releaſe given now would not 


_ 4 
Bosa. KW 


If the declara- 
tion ſtates an 
agreement to 
take in a full 
Cargo, and that 
proved be to take 
i in a certain 
quantity, ſpeci- 
1 1 it, though 
ſuch quantity 
may be a full 


Fargo, the vari- 


ancg is ſatal. 


reſtore his competence, if he was intereſted at the 
time he made the depoſitions. 

The jury (which was a ſpecial one) ond A ver- 
dict for the e far the amount of the three 
mes. 

Erſkine, Law, and Holroyd for the Plaintiffs, 

| Garraw, Gibbs, and Bayley tor the Defendant, 


Hs RRISON v. WILSON, 


1 Sear, 13 and 14 Car, IT. ch. li. § 7. a uf. 
O ferance muſt be taken out on goods ſent coaſt- 
ways. The ſhip Liberty had taken in a cargo of wheat 
from London tor IVeymouth, but had omitted to 
take” out a ſufferance, A cuſtom-houſe officer 
having ſearched at the cuſtom-houſe, and having 
found no ſufferance regiſtered for the wheat ſo 
ſhipped by the Defendants, ſeized it: and 
the preſent action was brought by the owners of 
the veſſel to recover damages for the detention of 
the ſhip, in conſequence of the ſeizure of the cargo. 

The agreement, ſtated 'in the firſt count of the 
1 was to take in a full cargo; the agree- 


: ment proved, was to take on board from five do 


fix hundred quarters of wheat, 


This 
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This was objected to as a variance; but in anſwer 
to it the Plaintiff offered to prove, that from five to 
fix hundred quarters was a full cargo, 

Lord Kenyon held it to be a fatal variance; 
and the firſt count was abandoned. 

It was then contended that the Plaintiff might 
have recourſe to two other counts in the declaration; 
the one for the hire and uſe of the ſhip; the other 
for demurrage. Either of which the evidence would 


ſupport. 
VD pon theſe points Lord Karen ſaid, that to On a count for 


meet the firſt, the proof muſt be of an agreement ET i 
for the unqualified uſe of the ſhip : and to ſupport — 


the ſecond, a demurrage upon a contract ſhould be 2 bas 
proved, and not one ariſing ex delicdo. : Cn 

The Plaintiff failed in his caſe on both theſe 
grounds, 

There was another count in the declaration, 
ſtating, that in conſideration that the Plaintiff would 
permit the Defendant to detain his ſhip, Defendant 
would pay any damage occaſioned by ſuch deten- 
tion; and the evidence proving that Defendant had 
told Plaintiff he expected his wheat would be li- 
berated; and that, if ſo, he would then diſmiſs 
him, and the detention ſhould be ſettled, —it was 
urged that this was but a conditional undertaking : 
but Lord Kenyon ruled, that the evidence ſup- 
ported the count; and the Plaintiff had a verdict. 

Erſkine, Gibbs, and Alderſon for the Plaintiff, 
Garrow and Park for the Defendant, , 
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S SITTINGS AFTER TERM AT GUILDHALL. 


. * Exec. of Jonxsox, 


December 71 b. 


Panxxn. 


T HE declaration in this caſe a That in con- 
Where an agent | 
3s employed to 


15 0 ſideration that the teſtator, in his life-time, 
cl goods, an 
he ſells them on had delivered certain goods to the Defendant, to be 


credit, he can- 

aſt be called ap by him diſpoſed of, for a reaſonable reward on 
on to pay the h 
money over to account of the teſtator, he promiſed. to fell the 


the principal un- a 
til be bas re- ame, and to pay over the produce :”? it then averred 


ived the whol = | : 
from the perſons that he did ſel}, but had not accounted, or paid 


hom he ſold 
= hype ig un- Over the produce to the Plaintiff; there were allo the 


5 
in the raymem COIMMON money- counts. 


has been occa- 


koned by his Plea Of the general iflue. . + 


re | The Plaintiff proved the Ale, of the goo 


by the teſtator to the Defendant, and the agreement 
wt as ſtated in the declaration, 


1 
Ws + , - ag \ 


On 
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On the part of the Defendant it was proved that the 
goods had been ſold by him, hut that they were ſold 
upon credit; and that he had informed the teſtator 
of the circumſtance, and of the perſon to whom 

he had fold. It was further proved, that at the 
time the action was brought, he had not received the 
money for the goods he had ſo ſold. 0 
Buller, Juſtice, was of opinion, that the action 


was prematurely brought: he ſaid the point was 


new; but that it was his opinion, that if an agent 
was employed to ſell a quantity of goods, and he 
received part only of the price, the principal could not 
maintain an action againſt him till the tranſaction 


was cloſed, unleſs it appeared to be the fault of the PF 


agent that the reſt of the price was not recovered. If 
à contrary practice was to prevail, there might be 


many actions brought where one cauſe of action only 
exiſted. 


Plaintiff was a NE 
Cockell, Serj. and Lawes for the Plaintiff, 
„ Serj. for the Defendant. „ 


WATKINS v. ROBB. 


Ararat for ſailors wages. 


Plea non- aſſiumpſit as to all but aki 95. 60 ant 
as to that a tender. 


In ſupport of the 8 the Defendant . 
chat the agent for the Plaintiff demanded of the 
agent for the Defendant 27/. ; the Defendant's - 

. 


i 


Same day. 
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agent tendered a 2 note, and demanded ixpence 


change. 
Buller, Juſtice, was of opinion, that proof of a 
tender of 4/. 19s. 6d. did not fupport the plea of 2 
tender of 44. gs. 6d. as it did not meet the plea in 
point of fact, nor was the Plaintiff bound to give 
change; but he ſaved the point. 
Cockell, Serj. and Barrow for the Plaintiff. 
Shepherd, Serj. and Lawes for the Defendant. 


Tue fd. — | x 
MN : BELL Ve PoTTS. 
Goods purchaſed ASE on a policy of infurance on goods on 
Sa if he board the Elizabeth, from Rojterdam to Hull 


en ga rhaing It es that the —_ inſured had been 


bere, and ſent 


8 rae ro bought in Holland by an agent of the Plaintif, 


inſura 
rue and by him ſhipped for England ; and the defence 


was, that the goods, being purchaſed in an enemy's. 


country, were not inſurable property. 


Buller, Juſtice, The Defendant refiſts this 


action, becauſe an agent for the Plaintiff purchaſed 
theſe goods in Holland, an enemy's country, though 
the party for whom they were purchaſed, and for 


whom the inſurance was effected, is an Engliſhman, | 
and living in England at the time the inſurance was 


made, If this had been the firſt time this caſe 
had come before the court, I ſhould not have ad- 


muted. any evidence as to where the goods were 
; | bought 


fe 
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bought; I ſhould ſay it was ſufficient that the 
Plaintiff was an Engliſiman, and wiſhed to bring 
| his goods to England. This caſe was argued laſt 
term; and it was relied for the Defendant, that 
there had been a ſimilar caſe before the Commiſſion- 
ers of Appeal : That caſe was of three partners, two 
of whom lived, at Malaga, and one in England: 
Wines (the produce of Hain, an enemy's country) 
were ſent to England, the ſhip was captured, and 
afterwards condemned : this was heard before the 
Commiſſioners of Prizes : = two parts were con- 
demned, and the third not. That determination 
went on the ground that two of the partners refided 
inan enemy's country; but it don't affect the preſent 
queſtion, when the party inſuring lives in England. 
am clearly of opinion that the Plaintiff is entitled 
to recover. 

In this caſe there having been conſiderable delay 
upon the part of the N without any meri- 
torious ground of defence, Buller, Ju. told the 
jury they might give intereſt for the money from 
the time it ſhould have been paid after the loſs ; 
and ſaid that Lord Mansfeld had often ruled ſo. 

The Counſel for the Defendant wiſhed to have 
a ſpecial verdict, Buller, Juft. ſaid, that where 
his opinion was clear, he would never recommend 
the jury to find a ſpecial verdict: it was in their 
diſcretion to do ſo of not. 

The jury found a verdict for the Plaintiff, with 
fix months intereſt, | 

Le Blanc, Serj. and Wigley for the Plaintiff. 


Shepherd, Serj. and Vi Hams, Serj. for che De- 
tendant, 
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Yamary 266, RATCHELOR v. Sir JOHN HONEY WOOD. 


The evidence of us was an action of afſump/it brovght by the 
- a clerk in the axe N . 
poſt-office em- Plaintiff as the indorſee of a bill of exchange, 
ployed ĩ in detect | DE gt 5 | ; 
ing the forgery drawn by Lord George Thynn in his own favoir, 
of the franks, 


but who has ON the Defendant for 6007. and indorſed by him to 


no acquaintance 
with the hand- the Plaintiff. 


writing of a 
memberof pe-, To prove the hand-writing of Locd Gange 


es 2 n, Thun, the Plaintiff called the inſpector of franks 
. at the Poſt· Office. He ſtated the nature of his 
1 office to be, to inſpect the hands- writing of the ſeveral 
4 bode ry members of parliament to the franks put into the | 
poſt office bearing their names, for the purpoſe of 
dctecting any forgeries which might be PE: 
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- He ſtated that Lord George Thym was a member 


of parliament that he was perfectly acquainted with 


the charafter in which his franks were written, 
having paſſed ſeveral of them, and that from the 


ſimilitude of characters, he believed the hand-writ- - 


ing of the indorſement on the bull to be that = Lord 
Gearge Thynn. + | 


| He was aſked, on his wk examination, if the 
nds of Lord George Thynn had ever been queſ- 
tioned, ſo as to have made it neceſſary for him to 
have applied to Lord George on the ſubject, ſo that 


he had acknowledged his hand-writing to the wit- 
neſs in any one inſtance? or whether he had any 
other knowledge of Lord George Thynn's hand- 

writing except in the manner he had ſtated ? © 
le anſwered both queſtions in the negative. 
Erſkine then objected to this ANIM as not ſuf- 
en of the indorſer's hand- writing. 


Lord KEN VOK. — This evidence is certainly not 


ufficient, or ſuch as can be admitted. If perſons 
are in the habit of correſponding, and letters are re- 
ceived from one io the other, upon which any tranſ- 
action takes place, that may enable the party to ſwear 


to his correſpondent's hand- writing; but no ſuch 


tranſactiof took place here. The witneſs never ſaw 


Lord George Thynn write, nor ever heard him ac- 
knowledge his hand-writing ; and the only mode by 


which the witneſs pretends to a knowledge of the 

hand-writing is by compariſon of hands—it is too 

looſe, and cannot be received. | 1 10 
Garrow and Maryatt for the Plain, 73 
Erſkine for the Defendant. | 
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ARGUED AND RULED 
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FIRST SITTING-DAY IN TERM. 
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Neuen b. BATCHELOR v. Sir JOUN HONEY WO0D. 


The evidence of u. was an action of aſſumpſit brought by the 
ft. office em- Plaintiff as the indorſee of a bill of exchange, 
ployed i in detect- 


ing the forgery drawn by Lord George Thynn in his own favour, 
of the franks, 


but who has ON the Defendant for 6001. and indorſed by him to 


no acquaintance 


with the hand- the Plaintiff, 

«1 AE To prove the hand-writing of Lord George 
from e bu nn, the Plaintiff called the inſpector of franks 
© ware at the Poſt-Office. He ſtated the nature of his 
— office to be, to inſpect the hands-writing of the ſeveral 
ſuch member's members of parliament to the franks put into the 


havd-writing. 
poſt-office bearing their names, for the purpoſe of 
detecting any forgeries which might be practiſed. 


E 


ß Re EE 


— — 


| HIKARY TERM 39 GEO 2. 


the character in which his franks were written, 


having paſſed ſeveral of them, and that from the 
ſimilitude of characters, he believed the hand-writ- - 


ing of the indorſement on the bill to de that o Lord 
w_ Thynn. © £2 


He was aſked, on his amd examination, if the 


peaks of Lord George Thynn had ever been queſ- 


tioned, ſo as to have made it neceſſary for him to 
have applied to Lord George on the ſubject, ſo that 


he had acknowledged his hand-writing to the wit- 
neſs in any one inſtance ? or whether he had any 
other knowledge of Lord George  Thynn's hand- 
writing except in the manner he had ſtated ? - 
He anſwered both queſtions in the negative. 
Erſkine then objected to this 5 as not ſuf- 


ficient of the indorſer's hand- writing. 
Lord KEN VOK. — This evidence is certainly not 


ſufficient, or ſuch as can be admitted. If - perſons 


are in the habit of correſponding, and letters are re- 


ceived from one io the other, upon which any tranſ- 
action takes place, chat may enable the party to ſwear 
to his correſpondent's hand- writing; but no ſuch 
tranſactiot took place here. The witneſs never ſaw 


Lord George Thynn write, nor ever heard him ac- 


knowledge his hand-writing ; and the only mode by 
which the witneſs pretends to a knowledge of the 
band-writing is by compariſon of hands-—It'1 is too 
looſe, and cannot be received. 1 
Garrow and Maryatt for the Plaintiff, 73 50 
Erſt ine for the Defendant. 1 


. KELLY 


He ſtated that Lord George Thynn was a mene gy 
of parliament :- that he was perfectly acqu: ainted with 
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1 CASES AT Nis I PRIUS, 


E 


I LY 7.298 Wirr v. SMALL, 


n 


Where an action A SSUMPSIT for money tent, with the common 
s brought by the 3 
Nalbaud 8 money counts. | 1 


wife for a debt 


dve to the wife, Plea of non aſſumpfit. 8 
. e The action was brought to recover a ſum of mo- 
Cd ney lent by the Plaintiff Aun, while ſhe was ſole to 
ker marriat 5 the-Defendant; and for — n for his uſe a 
de fame periand. 
The defence attempted 1 was; that the Plaintiff 
wife before her intermarriage, lived as a miſtreſs with 
the Defendant, during which time they had had a 
common purſe, fo that whatever money tranſactions 
might have taken place between them, it was not in 
the nature of a loan; and the Defendant propoſed 
to call a witneſs to prove, that ſince her marriage the 
wife had ſaid ſhe had no demand againſt the De- 
fendant, but was- en to ſue Nm * her 


huſband. "I b n 5 
I This evidence was objected to oy. the Put $ 
counſel, | dar:; is 9 


Mingay, for the Defendant? 3 chat it it was 
admiſſible, n the ground that, as the debt had been 
1 | contracted and owing to the wife before marriage, 
1 it was in fact heg debt a and any admiflion reſpon 
it made by her was evidence. | 
Lord KENVYO N aid the evidence was fund 
miſhle ; it was receiying admiſſions of the wie o 
the n of nn en, 4 _ 


£4 4 * * * * 
N 4 2 * 


KLAR TERM 39 GEO. = 717 


principle; and the particular rcintſiaaices of the 
debt being due to the wife CIT = makes no 
difference ; by the intermarriage the be · 
comes neee -onfeſfion of an 
be received. | 5 5 _ 
The Plaintiff had © an. „ 
Garrow and *Efpimaſſe for the Plaintiff, . 
Mmgay nn 2 ' 1 5 2 


SITTINGS AFTER TERM 
AT WESTMINSTER. 


bor e er an, Horvseswonrn 
v. SrxxxRTr. 


February 1 515. 


45 


* was an action of Ge 3 If a tenant whoſe 
| The Defendant held the premiſſes as tenant 2 
to the Plaintiff, under a leaſe, which expired on 5 
che 24th of June 1798. od 1 
The demiſe laid in the declaration in ejectment, T 


from year to 


was on the firſt of July, in the ſame year. Ny u will; 
A notice to quit was — dated the 19th of tba: be may bs, 
44% following : che cjetment was of MichaeImas ger 
term, | | 
For the Defendant, it was rolled, as 2 dee 5 
the action, that at the expiration of the leaſe the par- 
ties had entered into a new agreement for a further 
term of ſeven years: this was however by parol, and 
void under the ſtatute of frauds ; vat it was contend- 
Vor. II. V ed, 


118 CASES AT NIS parus, | 


—_ ed, habe Defendant, / paring. been, TDD to 
. Continue as tenant. after the.expir 

he ſhould be taken to continue as tenant from year 
|} to year; and ſo the ejectment was not-maintainable, 
4} it being brought before the year expire. 
dend Kenyon aſked, if the Defendant had 


ꝑoſſeſſion a year, 


= - zeceived.,, the leſſor of the Plaintiff had received any rent from 
4 | him. Being anſwered in the negative, he ſaid, he 
= . mmumould not hold this to be a tenancy, unleſs firidly 
1 aa ᷓꝗ will; that the ftatute of frauds was deciſive; i 
== being thereby declared, That all agreements for a 
longer term than three years ſhould be void, where 
therewas no note in writing; and it had been held, 
that ſuch parol agreement were not good even for 
three years. The agreement being therefore void, the 
Detendant was in by no title of tenancy whatever, but 


the word. | 
The Defendant 's/Counſe thay relied, that the 
Plaintiff could not recover in this eje&ment, on the 
| 27-1 . ground, that the Defendant was in poſſeſſion by 
6:41 thelefibrof the Plaintiff's permiſſion aſter the time 
F of the demiſe to the Plaintiff, ſo that at that time he 
could not be a treſpaſſer; and cited Goodtitle ex dem 
Galloway v. Herbert, 4 Temp. Rep. 680. 
o prove this, they gave in evidence, that ſuch 
an agteement as is before ſtated, had been entered 
into between the Defendant and the leſſor of the 
Plantiff: that leaſes. had been actually prepared in 
purſuance of it, and the 3 iſt of July fixed for the 
execution of them; and that the Defendant had 
been always uk. to have done his Ten, and ac- 
Sed the leaſe. : #39 1 of 


ion of his leaſe, 


re been allowed to continue tenant for a year, or if 


held at the wills the Teflor; i in the ſtricteſt ſenſe of 


OA waa£@, „ 


© o-& hea +. 35ayr 


I» oc 7 & f._ = E 


— 
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HILARY TERM 89 GEO. III. 


| LordKuwre ox ruled, that the Diſettdurt maſt 
de deemed to be in by the leffor of the Plaintiff's 
permiſſion till the treary for- che leaſe was b at un end, 
which at ſooneft was not till the 3 ft of A; ſo 
chat on the 1ſt of uiy, the day laid in the declata · 
tion, he was not a treſpaſſer; and directed a e 

Garrow and Rhader for the Plaintiff. wg 12 


Gibbs and Way for the Defendant. 7 
vid. Dog ex 4 Martin v. ai, 7 125 BR 25. % 
£4 WAP hh — 21. ien iy 

þ 35 og 18 7 


Nx v. e . 
; i Pk "i | Februaty i8h, 
Jans . was FI indictment againſt the Defendant 8 


4 In an Aas 
who were Journeymen rare * a con- for a conſpiracy; 
ſpiracy to raiſe their TAE, 5111 15 may go into ge- 
neral evidence 
8 Ad of its nature, bes 


# KS” .<£© Þ 


tions for rk — 55 other matters 
for their mutual government in foryar ang e 
deſigns. wa > 348014 4 ASSN 1 oth; n 1 K. $4: 47 Pats, . 
The Profecytar 's counſel were going into evidence 
of this, when, the, Deſendants counſel objected 10 


its being admitted, until it was brought bome tg 5 
the Defendants, and HEL, were made. parties tp the 
combination. Rated, | ia ($45 E Ai. 


Lord Kzx vox. If 2 | genetal, copic exiſts, 
you may go into general evidence of its nature and 
the conduct of its members, ſo as to implicate men 
who fand charged with acting upon che terms of it, 
82 years. 


2 


the Proſecutors 


i n * 
k—ß I IG TE RR" Hg 


| n a NISI PRIUS, - 


years after thoſe t Gals 2 been eftabli iſhed, ad 
who may reſide at a great diſtance from the place 
where the general un is carried on: ſuch as was 
done in the: tafes bf · the State THAO in the year 
1745, where, from the nature of the charge, it Was 
| Abr go intorevidenes of what” Was going on 
.- abMatulefeer, in Frame, Scbilamd, ahn lau, at 
rte ſume time: otuint of n n eee 


Frlis Lordthip therefore permitted a des tho 
„ was member of tHib ſociety, to prove the printed 


rxgulations and rules vf the ſociety, and that he and 


others acted under them ĩnl execution of the conſpi- 
racyi charged upon the Defendants Hammond and 
ebb, vas: cidence introductory to the proof chat 
- they were members of this ſoclety und equally con 
cermũu g bur added, thut ĩt would not be evidence 
to affect die Deſendant, until they pe ge 
to the ſame comiſpiracy. Ew nc Fou b Hf : 16 
In the courſe of the evidenebilt Was ſtated, th 
the demands of th&jointitynienhad beeif octaſioned 
by ſome of rhe! maſters pivi ar beyond what 
were the-uſtnil-ones: in thogradeto7 :: : 
Lord Kenyon ſaid, that maſters ſhould be eiu - 
tious of conducting thetnſetves in that wWAyy as they 
wefe as liable to àn indictment fopna conſpiracy a8 
the journeymen ; andit ere nScdaſe where a mal- 
ter, from ſhervitg· co grbat indulgenoꝶ to his men, 
had” become hirnſelf the objet of a proſecution. 
The Defendants were found guilty - 5! 
Mingav, Aiidu, ddl ur yu, for the Proſecution. 
_ Erſkine, Guide and Blow forthe Defendants. 


| Rov- 


\ 


i el Th 27” 


* bon! +; FULARY: TERM et GE! * £0. 1. ; Far | 
in 9 97 mot? „ nsflib 18979 5 % 5041527 ow . 
„ fiogts< 0 boir 69 & as! Tae BD 
-» RODBIGURZAH- ADMIRE: 
£7 11,996 _— 10 ne 9117 0 Sn „ 


Is ns an ien of / malicious W Ln bs Sälen for 

The declaration :ſtated That the Defehdant, a 
maliciouſl intending to injure - the: Plaintiff, had 8 of 
charged him with having ſtolem three ſhirts and a wines may be 
gown, the property of the Defendant; and had CES 
cauſed him to be braught-before a Juſtice of Peace, — | 
when he Was diſcharged; c. 18046 NOS 33 charafter, 

The Defendant grounded his defence on a proba- 


ble cauſe, and propoſed: to give in evidence, in ad- 


dition to the circumſtances ob ſuſpicion, which were 
ſuffigient to juſtify his taking tlich Defendant into 
cuſtody, that he was a man ot botdribuſly bad cha- 
rater; and a queſtion was put to that effect by the 
Defendant's Counſel. 7> at the f hk 
It was oHhected by abe Nlaintiff's Gounſel; on the 
ground. that characten waz not in iſſue in tlie cauſe; 
ſo that he could annum, to * 
meet it.. 243 Nam 48049 er | 
Lord KE xxOx ruled, Tliat the Austen might 
be put in a general way, Whether the Plaintiff was 
not a man- of bad character? but particular in- 
ſtances could not be aſked by the Deſendant's Coun- 
el, though they might by the Plaintiff s. 
The Defendant had a verdict : th +46” 
Mingay and Morgan for thb Plaintifr. . 


\  Garrow and 8 Defendant, © 
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A rom kept by. Pin was an dien of debt, on. W 9 25 
TIN 1 Ces. II * ch. 36, to recover the, penalty of 1000 


lan — ad ee givon by that ſtatute, for keeping a” houſe for public 
/ bers, and to 


which perſons dancing and malic, wirhour having. a nn, 11 
ty ade ſuant to that ſlatuteQ. 
e caſe, as it appeared in 995 5a was this: 
aden Tbe Defendant: was. a danciag-maſter 5: he was the 
proprictor of a large room, not part of his dwelling · 
houſe, where a conſiderable number of perſons met 
every Moedneſday nigkt for the purpoſe of dancing : 
but it appeared that the Defendant iſſued tickets to 
ſubſcribers, only for a given number of nights tho | 
gentlemen having tickets, were permitted to intro» 
duce 2 lady: no money was taken at the door, nor 
were perſons admitted indiſcriminately, nor in fact 
any. perlon, bur ſubſcribers, perſons introduced by 
ſubſcribers, „ or perſons who came there by 
of the Peſendant, as his friends. 
The Counſel for the Defendant . he the 
act of parhament was not levelled. againſt meetings 
of rhe deſcription given in evidence, but was in- 
tended to prevent diſorderly meetings, where perſons 
were admitted for hire, not where the company was 


ſelect, and where they met oh for the purpoſe of 


improvement. 
Lord Kxxxox raled, That it it 8 a l meeting 
within the prohibition of the ſtatut v and ganſpped 
the! Plaintiff, on 
Garroto, Lawes, ad Bally for the Plainiff 
* for the Defendant, 
| Carr 


1 


: Abe 195 FED 17 and TE ITY 
engine, and had « employ ed the Pefenda ant, dds 


211% i If? 1 
an engine· maker, to ke ſome eee Re 2 


under the patent; In the progreſs of the wotk the 


Plaintiff had advanced ſeveral ſams of money to Tho y 


Defendant, which he ſought now to recover back, 
on the ground that the Defendant had been fo in- 
attentive to the order, and ſo long in completing 


the engines, that the opportunity of difpoſing of 


them was loſt, ſo that the became uſeleſs to the 
Plaintiff. The ground, rehed d upon | to eſtabliſh the 


Plaintiff's right to recoyer in this action was, that 


the money was paid without any conſideration z the 
work, for which it had been given, having been 
rendered, by the 5 own defailtt, of no 
value to the Phintiff. | nee 


Lord KEN von, C. J. "This aktian ezbnet be 


maintained, nor the 1 BY recoveted back again by 

it: it bas been! id by t the Plaintiff an and 

where money "has been 5 aid, it m ut be taken to be 
Cs ** 

prop perly andi jet gs 

are ' ome *circum ances 18 th tg the Plaintiff 

: paid it it throu h miſtakes, or 1 cont tence of cock 

con, "Y 1000 le&. 2 3 ca : ah LEE TY whete 

5 * on H TE o nl (Bet! 

th is action was brough O recover ack money paid 

to the ſteward, af nar, for roducing at a krlal 

: RC Hof, en | 

ſome deeds and "court-ro . 0 r which he had 


charged extravagantiy. Ie objeQtion was taken, 
"B4 / that 


; "hor Ta money de rech- 
(3 2 3 "401310 
vered back again by this ori 897. iop , Unleſs 1 there 


— wy "paid vo- 
luntarily cannog 
Plaintiff w bad the pa tentee of 4 a "Ream- be 1 


in aſſen r. 
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that the money kad been voluntarily paid, and ſo 
could not be recovered back again; but ĩt appearing 


that the party coullini Ho without the deeds, ſo 


Tueſday, Feb. 19. 


A written agree · 
ment, thougb 
coming out of 
the 2 of 
the appolite 
panty, cannot be 
given in evi- 
dence, unleſs it 
is legally 


2 ſtamped. 


"3 


that the maney wall paint trough neceſſity and the 
urgency of the. caſe; ivwas held to be recoverable, 


The Aaintiff-was nonſwmteder : 
 Erſkme, Gibbs, and F. Feughan "0 5 "EM 
om OY _ G for the Defendants, 


bor er den. ST, Jon v. Hon, 
Theruxur kor a mhark: 

By leaſe, the btl.July 1795; St. 8 the leflor 
of the Plaintiff, leaſcd tlie b N in e to 
the Defendant Hore. © 2 619 1941 

In the leaſe was the covinanit, - 60 W the leffor 
ſhould not alien aſſign, or part with the eſtate, in- 
tereſt, or term in the ſaid premiſſes, or any part 
thereof,” Sc. and for breauh of bovenant, a right of 
em. e. aan ilni as od id bol 

The Geert wr bande for the:iforfeiture, 
on the ground! chr tlie Hefendlant had | underlet. : 
The Plaintiff's :*counſet: ſtated, that in. Augs/ 
1796; - one Cobham bad-takerandioccoupicd the pre- 
miſſes, He had given. naticete his:landlord the De- 


| fendant to:quigrami2haddone ſo du the rath of 


Auguſt 1797 >itbannatievtia time; two other per- 
ſons, ot the-names ;of Ger ind Furriugddun, had 
taken the premiſſds Rogen EY to * 


eee eee tee fol 0 av: 5% | 
"Ta 


8 N R p 5 
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Jo prove the taking and ocαν αẽj,n by Cobham, 
he was called ds ;awitneſacd boryvonzn od iow biuas 
He was aſked by the [Defendant's counſeiq if the 
agreement between hint and; Hore had not been in 
writirg He anſwered, that it was. . 0 Fons gu: 
Notice had been giveuto the Defendant id profiuce 
it, and it was now produced, but it Nu unkimped ; 
and the Defendant's coumſel relied that e not 
be therefore given in evidence. 
The Plaintiff's counſel, on the other ina, con- 
tended, that the Defendant ſhould not be permitted 
to avail himſelf of his own default, in not having 
the inſtrument legally ſtamped, nor ſhould that avail ' 
againſt the Plaintiff, who was no party to/ite That © ORE 
by the rule in the King v. Middlezay, 2-4 
Rep. 41, an inſtrument was produced, by thei o We pat 
fie party, that made it admiſſible evid; e e e 


ane ee * 
"4 ty "DIY. 


v9 oqq $6 7 
further proof. M rnabnotsG op 7 oe 
Lord KEN Vox, C. J. The eee pro s 


1 3 a 


duced i in evidence of an agreement, uh ich the lar 
requires to be ſtamped; and I am bound by that law | 
not to admit it withoutiit:-1 The King v. Middlezoy 
decided, that where an inſtrument was produced-by 
the oppoſite party, it diſpenſed with the neceſſity of 
calling the ſubſcribing-witneſs, which, from the cir- 
cumſtance of the ĩaſtrument being in the hands of 
their adverſaryi alien paity could not know W he 
was; but chat. caſe went no ſarther. at n 
The Plaintiff's) cue were prpceęding ta aſk 
Cobham as to his oncupation, and iche ; payment» vf 
rent by him toi the Defendant; but were ſtopped 5 
by Lord Kenyon, who added; This has been an : 
re under an agreement in en, and the 


{> Ks 
* 
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rent paid in purſuance of it: If the 1 


not be given in evidence, you cannot enquire as to, 
the occupation; the party might have been in poſ. 
ſeſſion by ae eas of the Defendam, 


and not as tenant. | 

The Plaintiff was nooſaind.. 

Et: tine, Gibbs, and Yeates for the Plaintiff. 
Garrow and Higley for the Defendant. 
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5 
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2 18 'B Ro) VN N v. Jacobs, Gent. 
When the e- T* was an action on the Caſe, againſt the De. 
— 1 | fendant, Who was an attorney, for negligence. 


writ, it is not The negligence chatged in the declaration was, in 


' ſefficient that 


the name of the not charging one Margaret Brown 1n execution, at 
party and the 


name in the writ the ſuit of the Plaintiff, in a cauſe i in which the pre- 


have the ſame 


- 5p ag ſent Defendant had been his attorney. Notice of 
INT © e 


| name is fatal. ſurrender of Margaret Brown in diſcharge of her 
bail, was proved to have been given on the 16th of 


April 17973 and he” had: never been bore ks 


Ft 475 ang - 
execution. © Cas ALT 13 


To prove the heath of the ſuit accord- 
a ing to e averment it the declaration, ar the ſuit of 


Sh 21 the Plaintiff againſt Margarey Brown, he pro- 


"4.2 7, duced the writ, Wich wis 1 40 ln, vit ol th 


7 ful 165 . 122 if. bien 1 * 7 1 
Excheq uer. A. 192.0 895 11 


The gectZitt ditih That the Geer 


xz arreſted by ebe or A Writ öl pal mne, iff 

againſt the faid Margarer by che natne Of Margar® 
- Brown, otherwiſe Sofa.. oo OD 

Toe name in the writ when prodaved was Surlal 

which » was objected to as a Variance. = 


- 


T 
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It was anſwered%byi Mrs, Gibbs, that-the ſound 
| being the ſame, it was not a material variance. 
Lord KBNXTox, C. J. Iadhe caſe of pleas of 
abatement, it is ſufficient that the ſound, is the ſame; 
but here it is a matter of written evidence; a Writ 
ſtated and ſet out, and not correſponding with that 
produced in evidence: I think it is bad; but will : 
not ſtop the cauſe on that objection . 


The declaration then averred, That the aid An averment 
hat the Defends” 


Margaret, by the cautt he 1 the Barons. of the — | 
ec 
court of exchequer, was diſcharged,” 727 — RA * exchequery 
de» 
It appeared that he ſuperſedeas was by virtue of able for nor be 5 
ing charged in . 


an order made by a ſingle Baron at chambers. - execution, is nar 
It was objected, That the Defendant being ſu- andy 6 > on 
perleded, and as a ſuperſedeas might be auths- 2 
rized by the order of a ſingle judge, as well as by. ct 
the court; that being therefore diſtia& authorities, 
an averment that the a& was done by; one, could not 
ſupport an averment that it was done by the other. 
But it was ruled, That: the Defendant was diſ- 


charged by virtue of the writ of ſupetſe deas, and 
the averment chere fore immaterial. | 7 
The writ was to take:Mergaret 3 otherwiſh If an addition to - 


Suthall, Spinſter. In, the. declaration, the word ang « 
rg was wanting; and for that, objected to as ined in the? 


declaration. 
5000 ae ee POOLE 5a * Aliter, if it is 


= was. +. e by Lord Kxxxon, That if the frond tb OK 
word bad been in the record, and net in the writ, ö in the vrt. 
that it would haye hepn n fatal variance ; but that 


ns in he Why in the FORTS 
was not Al. WHAT " . 0 
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5 7 ech in buildings, trad entered into an agreement 
+ with the Phaidtiff, by which the latter coutratted to 
e meaſure all the houfes ne bunt, at di Allowante af 
2 per Cent. The apreewiedt was in ting but 


ums! ui bel of 9d bloods 757: 


The Defendant afterwards had a edis. 
Gibbs and Abbort ſor the P : 575 wh, 
* Gurrow and Les mem Defendant. 15 


' 
i ; 4 
7 2 
* * 4 
, l # 
. ö * 
Pl 4 — * „** *** l 5 
I —— BP RT oy 2 
E — —— W ã mm . — — - 2 . —— — —— — la * a * 
: , 


| =. MA LT HASTA: Ps | | 
Same * : own v. Proviax, Gent, 


_ - en ITED — —— — — PR 


' $SUMPSIT to recover PORN ls Defenan 4 
„ ſum of money, being an allowance of 2 pet 

cent. for meafury ; hotiſes-belonguig to the De- 
N fendant. N 
n The Pefendant kbvitis/bedn” very exttnlivel en· 


Laer had Aorbeth ſtarpec. 

| ' Befote "ths brit ing of bad che Pldinif 
rage rigrolled a copy of the A teenlent on 2 
ſheer of paper properly Klin ped; and ſent it to the 
Defendant,” re. ſueſting thr be would: execrte it; 

| which the'Defendarit re ated td dee 
The Pint. attorney” hack an 
5 amps! ; and it ws e "=P in evidende, and fad a 
| verdict. 21 »1v/ ev Mot 1 Au bis 283: U f 
Lord Kinyon aid, Phat Un der Thbſe circum- 
ſtances of miſco adutt mY the Defenda at, fie *Hought | 
che colts of ſtamping "thE-agh6rnchit oieht do de 
inclutled in the coſts of © the action; ad * 


him to bea deſerter fr om. Agen Ert 


| Eduard would. not follow, 


- 
bt 
de 
ed 
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ud e TA AN . 
that the Maſter ſhould be ſo inſtructed in taxi x the | ; 
coſts. © 1% s hat eis DIS in SHeHN 2d 1 -.. 


Garrow and Mvyh- forthe PUR 1! 
Erſkine eee bag wee 


; N AFTER TERM . 
1454) . 


bar. „ 211 —_ 29V0991 0! TAK, —7 


* 10, uso ger guiod nom ie nua! 


. Nn 1. e nee 0 age. 


411 18101 13k | 
LT. 'To enable a 


zur 10m Stajute 37 G89. W. 553 \Þ x - Plaintiff to re- | 
The declaration. ſtatec, © Ih the Defend 1 - corerthoyo «if 
ant, being, the, maſter. of, a.certaig, ſhip. e NIL 73, the ar 


1 tieles of the ſhi 
Tipe, belonging to. the. port of Londew Win 6 
beyond the ſeas, 5h Witzat, . 455 hitze PHE England (any) 


mult be given 


Francis Barton, to ſerve as aſe UT boat the in evidence. 


fepdagt knowing 


ſaid ſhip called. other the MI er et 4 
+ e 1 


e a PRO TR 
. don; and | which had comp. on, r ro ie. 
Barion was called, e-proved « 0 had 1 i 

from, England, on, hoped. Tg l 'o1 


Egal Edwardy.to. Jamaica: That he he bad deſertes 


44 2 «+ < 4 


from the ſaid ſhip at Por Antonio; where he was 


engaged by the Defendant : 105 hat | 455 informed 2 
the Defendant, thatherhad f i deſgrted;, who replied, 


hat he was then 


engaged 


he did, not mind. chats 80 r of the Real 


im 


* 1 CASES AT NIST PRITS: : : 


engaged by the Defendant, and ſerved in the weng 
home to England. 
1 appeared in the courſe of his evidence Wen be 
had ſigned articles on board the OW baue 
under which he had failed. © 
The Detendant” s counſel” inſiſted nar theſe ar. 
ticles ought to be produced in evidence. 
It was anſwered by the Plaintiff's eoinſet That 
they had not thoſe articles, nor any mode of procur- 
ing them, inaſmuch as they belonged to the Captain 
of the Royal Edward ; but that they, were unnecel. 
ſary here, it being eſtabliſhed in evidence that 
Barton was a ſailor ſerving on board the Royal Ed: 
. ward, who had deſerted, .and been hired by the 


5 Defendant, with a full knowledge that he was; 


by which the penalty given by the ſtatute had at- 
* 3 and which circumſtances only were necel: 
ſary to entitle the Plaintiff to recover the p penalty. 
Lord Kenyon, laid, That he was & opinion 
the artigles were neceſſary to be Froduced, as it 
ould appear by the articles under What ed the 
Defendant! failed on board the Royal Edward; "whe: 
ther in fact be failed i in the capacity o of a 2 ſeaman of 
not. It might happen chat a was not a regular ſea- 
man on board of her; Ot at by ſomething, in the 
articles he might have been Juſtified in leaving the 
ſhip: in either of which cafes . Phiinrif could 1 
recover 6 . 
The Plaintiff \ was nonlultel“ Na l 10 5 | 
© Garrow and Robinſon tor the Plaintiff,” oy 
33 Wot Tre for e N e 
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Abtei oa tous bills of e _ by A tilt tra 
the Plaintiff on the Defendants, by the ſtile, of verb, and ace 
James Mafterman and Ca. dated the 3oth of January, the pamners if 
1798 ; accepted by James duale un only, wichout 8 
the words and Co. _ _ - hy LR 1 
The partnerſhip had e in ol. . b e : 
James Mafterman: carried on a ſeparate — on er 2 8 


. his own account, and had had dealings with. the r = 
. Plaintiff before his partnerſhip, who had alſo dealings ale eee ue = 
, with the partnerſhip. © e g b e . way" N = 
| Garrow, for the Defendants, ſtated his defence 
| to be, That tho bills were drawn on the, ſeparate ac- =— 
count, and for the ſeparate concern. of James Mafeer- -=- 
nan only ; and that the ACCCPLARCE, | in 10 0 did ." 
„ OE 1 2 3 | 1 
4 not bind the partnerſhip, ſo that an action e io uldibe 0 4 
i maintained againſt them, as the acceptors of he bing en = 
p in queſtion; and he produced an Scher | bill of „ ito 7 GA | .—- 
change, in the ſame. ſtile and mae ro "thole ir in 11 
K queſtion, but accepted by Als /term nan ah nd, Co. v which 8 1 _ 
5 had been paid. 5 wh me: 0 2 ' 
Wet; lh lag 12. $4 84 {| eie! an 11. 40 2 —_ ; 
e Lord Kexxox. Whe N ga ma ei enters ind 2 pa a pa . 3 
nerſnip, he certainly commits, 5 deare "rights.t +s 55 


the diſcretion of every one. who f orm a hart e of char 
partnerſhip | in which "he engages; and if a bill” is - 
drawn upon the partnerſhip 1 in their uſual. ſtile and 15 1 
firm, and it is accepted. by one of. the partners, it | | 
certainly binds the partwerſhip to the payment of j it: 
but if a man who hasdealings wich one N only, 
5 and 
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+09 row ns Mes 5 Plaintiffs were wholefale ironmongers, who 
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and he draws.a bill on the partnerſhip 
of thoſe dealings, „ bis 
hands the acceptance made by chat gastnet would be 
void]; but it would be otherwiſe in the cafe of ; 
ky 45 bona fids ider. In his hands, the acceptance of 
dne of the partners binds the partnerſhip, as he i: 
ignorant of the circumſtances under which it ma; 

e, ond rakes it on the credir of the pana 

.. Name. 

| Erſkine, Gibbs, and Giles for the Plaintifl. | 
. n e e 
„ MMI. 8 . 


8 
8 


 Niczot, e al. v. | Marry. 2 


7 28 1117 5 : 
do Meds 47 1 a 106 1 63 S243 } 


A ſervant, whil 


in his maſter's 


' nis was a | ſpecial Ae on che Ge.” againſt the | 
ſervice, may A Defendant, for ſeducing the Plaintiffs cul 
licit buſineſs 


from his cuſtom-· tomers. bes 


when his ſervice; - 


bs nk fo carried on a very extenſive bulineſs; the Defendant 
on account. had been employed by them as their rider or travel. 
ler, to get orders in the courſe of their buſineſs ; and 
the foundation of the action was, That the Defend- 
ant, who at the time of bringing the action was in 
the ſame line of buſineſs wich the Plaintiffs, bed, 
during the time that he was in cheip, | ployment, 
endeavoured to ſeduce the ſeveral c 
keepers who were in the habits of dealing with the 
Plaintiffs, to leave off dealing with them, and 
transfer their bullies to the Defendaut, , 


Was. 


mR TNF 1 Ge m 
70 pro ve the Pintiffs caſe, they Called tori ot 


thoſe cout; ThopReepers. Irhelt dene po ved” 
. | 6h hi Sas FEES . 


wn the Plat ſh cho Lo Mn * d | 
ben be obliged te the lt for . Ppt bog IE 
| ons 


«ce Günt. | N * 2 

It appeared, however; on the croſs examination” 
of thoſe witdeſſes, that He took the orders regu« 
larly for the Plaintiffs'on that Journey, and that they 
were executed on the Plaintiffs account; and that” 
no ſolicitation was uſed by the Defendant for any or- 
der at that time, which might have been ſupplied y 
che Plaintiffs. 

It was alſo Miniedes; that in fact, the time of the 
Defendant's engagement to ſerve the Plaintiffs, ex- 
pired at the beginning of the year; ſo that, in truth, 
in the month of March he would og been com 
pletely his own maſter. 4 

Lord Kxx VOR, Chief Juſtice, The chan ef 
the Defendant in this caſe, may perhaps be ac- 
counted not handſome ; but: I cannot; ſay that it is 
contrary to law. The relation in wl ich he ſtaod 
to the Plaintiffs, as their ſervagt, impoſed on him 4 
duty which is called of imperſect obligation, but not 
ſuch as can enable the, Plaimiffs to maintain an ac- 
on. A ſervant while: engaged ip che ſervice o his | 
maſter, has no right to du any act which may injure., 
bis trade, or-undermipe his buſiggſsz-bus eyery on 
las a right, if he can, to bertero his ſitustiom in the; 
world ; and if he 5 5 it by means not contrary to 

Vent . N law, 


. 


N 
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law, though the maſter may be eventually injured, 
it is dannium 20% i Muri. There is nothing morally - 
bad, or very improper in a ſervant, who has it in 
_ | cContemplation at a future period to ſet up for him. 
; | felf, to endeayour to conciliate the regard of his 
: maſter's cuſtomers, and to recommend himſelf te 
them, ſo as to procure ſome buſineſs from them a 
well as others. In the preſent caſe, the Defendant 
did not ſolicit the preſent orders of the cuſtomers: 
on the contrary, he took for the Plaintiffs all thoſe 
he could obtain: his requeſt of buſineſs for himſelf 
was proſpective, and for a time when the relation of 
maſter and ſervant between him and the rap 
would be at an end, 
I was ſuggeſted in the eoenſe of the cauſe, that 
the Defendant had ſeduced ſome of 'the' ſervants of 
the Plaintiff to quit their ſervice, and to enter into 


bis when he went into buſineſs, by 
1 Upon that point Lord KEN TON ſaid, That ſe. bog 
I ducing a ſervant, and enticing him to leave his maſ- lan. 


ter while the maſter by the contract had a right to fen 
| his ſervices, was certainly actionable: but that to JN vii 
| induce a ſervant to leave his maſter's ſervice ac the 1 
expiration of the time for which the ſeryant had had 
hired himſelf, although the ſervant had no intention 
lat the time of quitting his maſter's ſervice, ons not 
e ſubject of an ation. 

The Plaintiffs were nonſuited. 

, Wee, Ci and. By for the 
Pubs. 
a Au, and 2 for the Defendant 
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PowELL v. Coen AV eb 


? has a power of 


attorney from 
to recover from the Defendant, as Captain of coy 


the ſhip Enterprize, the amount of the Plaintiff”s foe for money 


e to him, 2 


A ownrsrr by the Plaintiff, who. was a 1 A vitneſs who 


rags 0n wenn ts the Weſt Indies. who exe YN 
> To prove the amount of the demand, a witneſs ut of — 9 
was called who had accompanied the Plaintiff. on the aon ia 
5 board the Defendant's veſſel, after her return to Eng- er pre | 
p land, to demand the wages; and to whom the De- YR 2 


0 fendantooffered to pay a ſmaller ſum than chat claimed, 
0 which had been refuſed, and the action brought. 
This witneſs was aſked, on his voire dire, If he 

had not a power of attorney from the Plaintiff, who. 

vas then abroad, to ſue for and recover this moneß ?? 

He anſwered in the affirmative. He further admit - 2 

ted, in the courſe of his examination; That the. + - , 

Plaintiff was in his debt, and that he meant to pay 

himſelf out of the money claimed by this action, if 1 0 

it ſhould be recovered. He was then aſked; If he 

would conſent that ſome ofher' perſon ſhould receive | 

the money ? which he refuſed. nn” 6 
. 5 He 


8 2 . ©& 
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being paid was to render a witneſs who was a cre- 


_ neſs for his debtor in any action brought by the 


be had a direct intereſt ; for by his teſtimony, he 
therefore 1 incompetent, and was rejected. _ 


nonſuited. 


Tueſday, 
19 8 0 21. 


A creditor un- 


der a former 


e unmiſſion of 
bankrupt, to 
whom the bank- 
Fupt made a g's 


miſe to pay, 13 


an incompetent 
witneſs to prove 


the inoning 


creditors debt 
under a ſecond _ 


commiſhon, 


CASES AT NISI PRI 


He was objected to as an incompetent witneſs, 
The Plaintiff's counſel contended, That the ob. 


"an — 


Faden went to the witneſs's credit only, and not to 
his competence: that if the mere expectation of 


ditor incompetent; no creditor could be a wit 


debtor for money due to him; for by enabling his 
debtor to recover, ws e n his abllity 


to pay his debts. 77 
Eyre, Chief Joftice, aid, He x was 5 opinion 


Was enabling himſelf to pay his own debt. He un 


The Plaintiff having ng, other Sono, wa 


Cockell, Serj. and ' Efpinaſſe for the Plaintiff, 
Ba: rt Sony! for the Defendant. 


: 7h | 
7 ' Ce 8 

| Ronyars, AM: of Ronsnmson, 
9. Moxcax. 
1 118 was an ation of trover for a bill of ex· | 
change brought by the Wini, as the a y 
ligne of Rabertſon, a bankrupt. 
The Plaintiff called a witneſs to grave che pet BI | 
tioning « creditor? 8 debt. ' 
He was aſked on his « voire Aire; Whether he was 
not a creditor ? | He anſwered, that he had been 3 


cred] itor under a forgery: commiſſion ave 5 
| u 


HILARY TERM 39 60. III. 
iſſued againſt Robertſon the bankrupt, but was not 


ſo under the preſent. He was then aſked, Whether 


the bankrupt had entered into any new ſecurity or 
engagement to pay him the money due under the 
former commiſſion? He anſwered, That after. the 


ifuing of the former commiſſion, and before the 


bankrupt had obtained his certificate under it, be 
had ſeen him; when Roberi/on lamented very much 


the loſs the witneſs had ſuffered by his failure, and 


at the ſame time added in the moſt ſolemn manner, 


That he ſhould not ſuffer ; but that he had no ſe- 


curity or engagement farther than he had ſtared, 
He was then objected to as incompetent, on the 


ground that he, by the new promiſe, became a 


creditor under the ſecond commiſiion; the petition- 


ing creditor's debt, under which he was about to 


eſtabliſh by his teſtimony. + 


It whs anſwered, That the a 3 by the 
bankrupt amounted to nothing; for that being 


made before the bankrupt had obtained his certifi- 


cate under the firſt commiſſion, it was of no effect. 


Erxz, Chief Juſtice, ſaid, He was clearly of 


opinion that the witneſs was incompetent : he ſaid 


there was no doubt that a bankrupt might bind 


himſelf by a new promiſe to pay a debt, which 
would otherwiſe be barred by a certificate undef a 
former commiſſion : That by the new promiſe it 


became a new debt, and it could be recovered in 


an action. That was the caſe here; the bankrupt 
had, by the new promiſe, revived the former debt, 


or rather created a new one, proveable under the 


preſent commiſſion: If ſo, he was a a creditor under 
| T $ tho 


CASES AT NISIT PRIUS. © 
the preſent commiſſion, and of courſe an incomps, 
25 witheſs to prove any thing neceſſary to ſuppon 
His Lordſhip added, As to the time when the 
oat was made, that makes no difference; for the 
certificate will not avoid any act, or bar any claim 
: ariſing een the iſſuing of the e and th 


Cer tificate. . Er 
Coc tell, * and Bayley for ei Plaintiff, 


«Libs, Serj. and ec 1 for te De. 
bead. 3 


Vide e v. Fenton Gm $44 ft 
"Ve 1 2 H. Black. 116. 
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1 the wack of e v. „ Caſtil. A te fl. 270, it 
was ſaid to have been decided by the Court of 
King's Bench, that a maſter was not liable for 


medicines, &c. furniſhed to his ſervant. Having | 


been favoured with a note of that caſe, which is 
not in print, 1 have here fubjoined it as a deciſſon 
by the Court on that you. | 


NEWB v. WILTSHIRE. 


Av $1T for money paid, laid out, and ex- 

pended for the Defendant's uſe, which came on 
to be tried at the aſſizes for the County of Cambridge; ; 
when the following caſe was reſerved. 


The caſe ſtated, That the Defendant, a farmer, 


ſent his waggon in May 1784, to Cambridge; and in 
returning, a boy that had been ſent with it, fell from 


the ſhafts and broke his leg: that the boy could not 


be removed out of the pariſh where the accident 
happened, on account of the danger it might occa- 
lon: that the Plaintiff was overſeer of the pariſh 
where the accident happened, and took the charge of 
getting the boy cured upon himſelf: that it was 

> W 


* 422 
„ "yp, 


— 7 4t<. 


— ener 


Yr 
r 


IN THE KINGS BENCH, 


neceſſary to cut off the leg; and Has overſeer ex 
' pended in and about the cue 321. 2 that akerwards 


the boy ſerved the remainder of the year with his 


maſter; and the action was brought to recover from 


the Defendant the-expcyces of the boy's cure. 


13 Sayer for the Plaintiff, contended that the action 
was well brought; and inſiſted firſt, that the maſter 
was generally liable for the cure of all accidents that 


might happen to his ſervant while in his fervice, 
2d1y, that he was liable upon the particular circum- 
ſtances of the cafe. The pariſh had nothing to do 
with accidents of this ſort; and a maſter could not 
diſcharge aervant in his ſickneſs, but was bound to 
maintain him as long as it laſted. Rex. v. Chrift- 


church, Bur. Set. Cas. 158. The maſter might 


have a particular action for the beating of bis ſer- 
vant upon the principle of the loſs of ſervice : and in 


2d Bulſit. 332, an action was brought by a maſter | 


againſt a ſurgeon for prolonging the cure of his 
ſervant. The fair inference is, that the maſter 1s 


liable generally to bear the expences.—He cited 


Sera. 99.—2dly, che maſter was bound to anſwer the 


ſame under the particular circumſtances of this caſe, 


and cited Wat/on v. Turner, Bull. N. P. 281. 
. Hilon for the Deſendant.— This action is not 


maintainable by one pariſh-officer only. There 
was. no order made to remove the pauper: the 


action ought to have been brought by the boy 


| himſelf, or by the ſurgeon, who. cured bim. i 


the pariſh is liable, the maſter is not; and there is 


nothing in the caſe that wilt amount to an expreſe 


undertaking on the part of the maſter: his ability 


© EASTER TERM 25 GEO. m. 


to maintain the ſervant is out of the queſtion, as it 
would be impoſſible in a caſe of this kind to aſcer- 
tain that; and the queſtion. is, Whether a maſter, 
who has contracted to pay 1. 108. a year wages 
and board, is alſo liable by the force of that contract 
50 pay 321. for the cure of his leg? The court will not 
ſay that he is under an implied contract to do it, unleſa 
there was ſtrong authority to warrant the poſition. 
The only caſe which proves this idea, is Reæ v. Chriſt< 
church ; but there the Judge's diddum was extrajudi- 
cial, and could not imply an engagement to the extent 
of the preſent, The general underſtanding upon the 
ſubject has always been, that the maſter is not obliged 
to pay for medicines, furniſhed during the fickneſs 
of his ſervant :- and there being no eaſes on the ſub- 
ject, is a proof that ſuch, ation is not maintainable. 
The legiſlature has wiſely thrown charges of this kind 
upon the pariſh, at large, as they have in cafes of 
actions againſt the Hundred; not upon a principle of 
negligence, but that the burden may be divided, 
If the court decides, that the, maſter is liable, it will 
greatly diſcourage yearly hirings. Perhaps it may be 
laid, that, the maſter is liable for the board of the 
pauper, if not for the expences of the cure; but no 
diſtinction can be made between what was food 
and what was only medicines; and the ſame perſon 
muſt be liable for both, Matſon v. Turner proves 
that the pariſh is liable, without an expreſs We 
undertaking. 
Sayer, in reply, ſaid, the pariſh was called upon 
ia chis caſe, ex neceſſitate rei; and therefore, not pre- 
cluded from beit — _— the maſter, they 


would 


IN THE KI NG'S BENCH, 


inal have been liable to an indictment for negle&. 
ing the boy in that fituztion,No objection, that 
only one overſeer brings the action, for this was the 
only acting 8 and he only paid the money ſor 
the cure. 
- Lony Maerua; Dd Juſtice. — 1 dort 
applaud the humanity of the maſter in this caſe; 
he does not inquire after his ſervant for ſix weeks 
after the accident; and when he does, © he 
paſſes by on the other ſide.” 1 think, in general, 
a maſter ought. to maintain his ſervants and take 
care of them in ſickneſs ; but the queſtion now is, 
What is the law? There is, in point of law, no 
action againſt the maſter to compel him to repay 
the pariſh for the cure of his ſervant : no authority 
whatſoever has been cited; and it ſeems to me that 
it cannot be. The pariſh is bound to take care of 
accidents ; they do their duty in that reſpect; there. 
fore I am inclined to think that the Plaintiff can- 
not recover. : 

Willes and Afturft, Aena opinion. 

Buller, fut. The objection with regard to only 
one overſeer bringing the action, I think cannot be 
got over, for the ſole act in the buſineſs by one, viz. 
paying the money, is not ſufficient; all ſhould have 
joined. 

1 udgment for che Defendant. 


INDEX. 


O 0 back money paid. 


Vide Aſumſiſit, No. 1, 2, 3, 5. 


Action for money had and re- 
ceived. 8 
Vide Payment. 


on the caſe. 


+. Vide Maſter and Se 
Adultery. 


1. In an action for crim, con, 
evidence of miſconduct in the 
woman ſubſequent to her elope- 
ment from her huſband, is not 
admiſſible, Page 563 


rvant. 


2. A letter written by the wife 


previous to her connection with 
the Defendant, is admiffibl 
evidence, 2884 


Agent. 


1. Where a clerk or ſervant re- 
ceives money for any perſon, 
he ſhall be a good witneſs for 
the perſon who paid the money, 
to prove the payment over to 


the principal without a releaſe, | 


ö 


e | 


A PR 
On _——— I 
A. though he might make himſelf - 
5 | liable on the receipt of it. 
1 et £2 4 Page 50g 
Aenne. . 2. Where a perſon is employed to 


receive money for another, and 
| he employs a third perſon to 
receive it, proof of the mon 
having come to the hands of 
ſuch third perſon, is ſufficient to 
charge the principal. 510 
3. A promiſe to pay by a ſervant 
or agent intruſted by a pa 


4 
| to tranſact his buſineſs, is ſuffi- 


cient to take a caſe out of the 

| ſtatute of Limitations. 51 
4. Where a perſon gives an order 
for goods for a third perſon, to a 
tradeſman, and at the ſame time 
informs the tradeſman they are 
for a third perſon, the perſon 
ordering them ſhall not be hime 
ſelf liable, - + 567 
Vide Pleading, No. 3. 


* 


Agreement. 


I. An agreement for a leaſe of 

premiſes, though under the an- 
nual rent of 5/. requires a ſtamp, 
jf the intereſt be a beneficial. 


„ f | 
Vide Contract. 995 


{ 


2. Money 


A 


" 


hes 


Money paid under an agree- 
ment which has not been per- 


formed, may be recovered in an 
action for money had and re- 


ceived. 10 Page 639 
eie 
foreigner born in a ſtate at 


peace with this country, but 


who is taken on board an ene- 
my ſhip and made a priſoner | 


of war, may fue on a contract 
made after he is a priſoner. - 
: 581 


| The operation of the alien bill 


does not prevent the bringing 
of actions by aliens to recover 
money due to them; it only pre- 


vents its being ſent out of the 
kingdom. 5 


Where an annuity has been de- 
clared void for ſome defect in | 


the memorial, and the attorney 


who prepared the deeds is ſued 
for negligence,, and pays the 
money given as the conſidera- 
tion to the grantee, he cannot 
maintain an action of aſfump/tt 
to recover this money ſo paid 


back from the grantor, 527 


_— 7 


An action for falſe impriſonment 
inſt a ſheriff for an arreſt }' 


made by the bailiff, after the- 


622 


| 


* 


— 2 2 


IN D E X. 


return of a writ, © 7 ” 6 


i Aſſault. 
Vide Conſtable, 


1. Where a party has a good de- 


fence to a demand, notwith- 
ſtanding which he pays it, he 
ſhall not be allowed to recover 
it back in afſumpfit, Page 546 


2. Where money has been paid 


for any fervice to be perſort 
and which is to be — 2 
future day rf the ſervice is not 


performed; if it appears that 


the perſon who undertook to do 
ſuch ſervice could not do it, and 
bad impoſed vpon the party, an 
action lies immediately to re- 
cover the money back. 522 


3. Where an annuity has been de- 


clared void for a defect in the 
memorial, and the attorney 
who prepared the deeds is ſued 

or negligence, and pays back 
the conſideration- money to the 
grantee, he cannot maintain 
aſſumigſit to recover the money 
ſo paid from the grantor. 527 


4. Where a party has paid money 


in conſequence of à bill filed 
againſt him to compel perform- 
ance of a contract, he having 
put in no anſwer, and he after- 
wards diſcovers that he has been 
cheated in the matter that was 
the ſubject of ſuch bil}, he is 
not barred by ſuch payment, 
but may bring an aQion, i 


ND 


attorney, I have taken out a 
ſummons to tax his bill; I hall 
bring him to book, and havehim 
ſtruck off the Roll:“ alirer to 
ſay, be deſerves to be ſtrack 


x: If a creditor accepts the note 
of a third perſon, it is as money 
aid to the uſe of the debtor; 
and ſuch third perſon may main- 
tain afJump/it for money paid. 
e Page 571 
6. Where money has been paid 
under a written agreement, but | 
which agreement one party has 
been unable to perform, the 


* 


other party may maintain 4/ A power of attorney, when given 


ſump/it for money had and re- 
fowl and 1s not bound to de- 
clare ſpecially. 639 


| 7. Where money has been de-“ 


poſited on an illegal wager, it 
may be recovered back from the 
winner after the wager has been | 
loft, _ 
8. Where money has been volun- 
tarily paid, aſumſtſit will not lie 
for it, . 
* 


1. An attorney who had been con- 
cerned for a Defendant in an 
action, but who is not ſo at the 
time of the trial, may be called 
as a witneſs to prove an offer on 
the part of the Defendant at 
the time the attorney was em · 
ployed by him to ſettle the ac- 
count, and pay the Plaintiff a 
ſum of money. 474 
2. The. Maſter's book from the 
office wherein are entered the 
names of the attornies of the ö 


Court, is good evidence to prove 


a man an attorney without pro- 
duction of the Roll. 6326 


3. 1t is not actionable to ſay of an 


| 0 


. 


4 


1 Attorney,( Power of) | 


as part of a ſecurity, is not ær- 

coverable. | 13. 1 268 * 865 
| E 280 {974 4 wh 

Auction. 

Vide Sale—Bankrufits. 


74 


5 


oined, and an award is mage, 
bat the Plaintiff not aſſenting to 


it proceeds in the cauſe, the - 


award ſhould be. pleaded as a 


plea uis darrein continuancr. 


505 
B. 
Bail. 


+ 


Bail to the ſheriff not Admifnlble 


witneſſes where the attachtent 
_ againſt the ſheriff has been ſer 
aſide, but ordered to ſtand as a 
ſecurity. | 


* 
Baili 
a F. W QÞ 
4 * . 6-1 
$4.5 4 1 Fad y 
. . 
Vide Sheri, + 
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If a cauſe is referred after iſſue 
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IN D E X. 


1. The office of a ſherifPs bailiff there ſhould alſo be a proof d 


is particular and perſonal; and 
there can be no ſuch thing as a 


partnerſhip between two offi- 


cers, ſo that the act of one ſhall 
bind the other. Page 508 
2. If a bailiff taxes money from a 


perſon colore officii, for any thing 


done in the courſe of his duty, 
which he is not by law entitled 


to, an action lies Aagainſt the | 


Aheriff, though there is no evi- 
. Bence of the money having 
come to his hands. | 


© ED | 
1. Bankers may pledge bills paid 


into their heuſes by perſons 
. , Keeping accounts with them. 


$20 | 


2. A banker's cheque may be taken 
dy a perſon ater the day it 1s 
due; and that circumſtance 
alone will not vitiate iti. 575 


Bankrupt. 


1. A clerk of the cuſtom-houſe 
who receives . debentures for 
merchants, on which he gets the 

money, and has a commiſſon, 

and employs the money ſo re- 
ceived in diſcounting bills for 


his own benefit, is not a trader | 
within the bankrupt laws. 555 
2. In order to overreach a coin- | 


miſſion by proving an act of 
bankruptcy prior to the time the 
petitioning creditors debt ac- 
crued, proof of an act of bank- 


ruptey is not alone ſufficient; | 


507 


the exiſtence of a debt ſufficient 

to ſupport @ commiſſion, | 
„ VIPER 4 a0 
Vide Stofting in tranſitu. 


3. A trader may commit an act 


of bankruptcy though not de- 
nied to a creditor, if he ſees 
him and goes out under the pre- 
text of getting money, but in 
fact does not endeavour to do 
| fo, but thereby avoids his cre- 
lite 8 6 
4. A ſale by the mortgagee of a 
Bankrupt's eſtate, is liable tothe 
auction duty. 699 


1 
| Baron and Feme. 


1. If a wife by ill treatment of 
the huſband, and fear of bodily 
injury, is forced to quit her hu 
band's houſe, any perſon may 
ſafely receive her, and not be 
ſabje& to an action at the huſs 

band's ſuit, 5, 80 

2, The wife of a foreigner who 
has reſided in this country, but 
who has gone abroad and conti- 

nued abſent for a length of time, 
is liable to debts contracted by 
her in the huſband's abſence. 


plied a forei 
and, after he has left the king - 
dom, continues to ſupply the 
wife, ſhe is liable for the | 
furniſhed after the huſbandquit- 
ted the kingdom. 587 
4. A debt owing by the wife dun 
; ſela,cannotbe ſet off to an atiog 


3. Where a tradeſman has ſu 
ner with 4 


brought by the huſband alone 
| TE | unleſi 


„ 


unleſs he has promiſed to pay the 
debt after marriage, and thereby 
made it his own. Page 594 


5. If a man allows a woman to 


uſe his name and paſs for his 
wife, he ſhall be bound to pay 


for goods furniſhed to her, even 


by a tradeſman who knew that 
the partics Were not PATIO | 
WT. 2 + 837 
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A bill in chancery is only evidence. 
of the exiſtence of ſuch bill; and 


of a ſuit depending; not of any 
of the the facts contained in 
ſuch bill, | 496 


Bill of Exchange. 


1. Although a bill of exchange is 


indorſed abroad, yet if the uſual 
reſidence of the indorſer is in 
England, and his abſence only 


temporary, notice of the non- |' 


payment of the bill given at his 
uſual place of reſidence is ſuffi- 
cient, C 
2. And in ſuch caſe a demand on 
the wife or ſervant is ſufficient, 
* | ibid, 
3. It is not neceſſary that notice 
of the non-acceptance or non- 
hg of a bill of exchange 
ſhould be accompanied with a 
copy of the proteſt. 511 
4. If there are no effects of the 


drawer, though there are ſome | 


of the indorſer, in the hands of 
the acceptor, notice to the 
drawer of non- payment by the 


acceptor 18 not neceſſary, 515 


f 


1 


2 


5. Securities left in the hands of 
the acce 
but on which no money has been 
raiſed, are not effects in the 

hands of the acceptor. Page gab 
6. Giving time to the acceptor. of 

a bill of exchange, does not diſ- 
charge the drawer if he has no 


effects in the acceptor's hands. 


r 408 #3 13 1. . 517 
7. It is not neceſſary to ſet out the 
Proteſt of a, bill of exchange in 


dhe declaration; but if it is ſet 


Out, it muſt be p oved. 550 
Vide 3 e 


8. Although the conſideration of 


a bill of exchange in its creation 
may have been illegal, yet that 
does not entitle the acceptor to 
call upon a remote indorſee 
(except in the caſes of uſury or 


gaming) to prove the conſider- 
ation on which he. had it, un- 
licated in the 


leſs he can be Hp 
original tranſacti 


anſaftion,. and be 
proved to have been pri vy to it. 


9. A note 2 for compound- 
ing a miſdemeanor, is recover- 
able by law. ha 64 


10. In an action by the indorſce, | 


an admiſſion by the indorſer of 
his hand-writing, is evidence 
. againk the maker of a. note, 
11, Where a witneſs to-a note ha 
comes incapacitated, · proof of 
Defendant's hand- writing is ſuf- 
eienr. 
; 5 | by „ 
Book. _ 
Entry in books when evidence. 
Vide, Evidence, —No. 1 89 ict 
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ney upon goods may declare on 


| the ſale of them, as if they were 
bis own goods, even though |. 


A broker who has ad vanced mo- 


a ſpecial contract reſpecting 


the fale · note mentions the name 


of the principal, and ſuch is not 


1 N DEX 


[| 
E 
N 
7 
* 


Gee. II. 2. . 44. where the id 
committed is ſuch as his office 
gives him-no authority to do, 


, Pazerq2 


” a Contract. : 
1. When a declaration is on 2 
contract ſtated ſpecially, it muſt 


a variance. Page 493 | ſet out the whole; but when it 


To an indictment for a conſpiracy, 


ground to ſuppoſe may end in a 


the party who has given ſuch | 


o 


* 


C. 
| Conſpiracy. 


the proſecutors may go into ge- 
neral evidence of its nature, 
before it is brought home to the 
Defendant. 


 Conflable,  _ | 
3. A conſtable is not juſtified in 
taking a perſon into cuſtody for 
a mere aſſault, unleſs he is 
preſent at the time the aſſault is 
committed, and interpoſes with 
a view to prevent a breach of 


the peace; but if an affray has 
happened and a wound has been 
given, which there is reaſonable 
felony, a conſtable may take 
wound into cuſtody, without a 


. | 40 
A conſtable acting colore och, | 
is not protected by ſtatüte 24 


— 


719 


; is on an agreement, and the 
Contract is only given in evi- 
| dence of the agreement, the 
party may forego part, and go 
for the reſidue. | - 


2. Where a contract nat been en · 


tered into, if any thing is added 
to it afterwards, it does not ſo 
far make part of the original 
contract as to make it neceſſary 
to include it in a declaration on 
the original contract. 537 


— — 


* 


= Copies. 

Co ies from the transfer-books of 

ſtock are good evidence bbs 
Calis. 

A perſon admitted as a guardian 


to an infant on record, is liable 
to coſts. „„ l3 


Vide Evidence, No. 8, 9. 
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Where a Kftrels | his i Wh OY bo 


| 


1. In 40 addon; 1 er 2 


the mere act of making an in- proof of a report having pre- 
\yentory does not ſo 25 impli-| vailed that the dog bad bee bit 
by a inad do og, is evidence to goto 


cate the par 0 rty who made it, as | 
i 


to ſubje m to an action in 


caſe of any irregularity in 
lingers, 1 553 


3 
Donatis mortis Ca. 


"Ts give effect to a Dondtis mertis 
Cauſa, ſha dane aſed mt at bo 
time of the ſuppoſed gift, 

Vith all Rb N ba ng 

-n in queſtion, ., * ij 3 


E. 
Helen. 


| Vide Landlord and Te enant,” -# 


Eſcape. 5 
In an action againſt hs ſheriff for 


an eſcape, to ſupport the allega- 


tion in the declaration, that the | 


_ Defendant was held to bail un - 
der and by virtue of an affidavit | 
to hold to bail, the affidavit 


muſt be given in-evidence, and 
the indorſement on the writ is 
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ö not ſuch a warranty as will 
_ fuhjeS the party to an action 
in caſe it turns out that he was 
miſtaken, and that the picture 


was the work of another artift, | 


Page 572 


2. If the. ſeller of an efaté is to 


produce his title-deeds, or make 


a good title by a particular day; 
iche fails, the other party may 
maintain an action of aſſumpſit 


Jerssever ehe depoſit. 640 


2 1 Vid, Banlruſu, No. 4. 


> 


Road. 


Cuſtom of the road in travelling 


685 


1 Set- ff. 


3, Where the notice of ſet · off is 
for money on to the uſe of 


the Plaintiff, and it appears to 
dave becn paid in taking up 
ptomiflory notes of the Plain- 
tiff's, it is admiffible without 
being the object of a ſpecial no- 


—— ce. 22 250 _ is Th R {77 569 
2. Where croſs bills of exchange 


have been given between par- 


ties, all of which would be bar- 
red by hf ſtatute of Limita- 


tions, but one of the parties has 
kept his demand alive by ſuing 
out proceſs, this ſhall operate 


in the ſame . to the others, 


| 570. 
SA debt que by the wife dum 


and they may be ſet off. 


ela, cannot be ſet off to an ac- 


1 N D E Xx. 


| 


alone, unleſs he has promiſed 
| to pay the debt after marriage, 
| 75 Page 594 
an oods as 2 
principal, and the buyer is ig- 
norant that the .ſeller is only a 
factor, he has a right to conſi- 
der the factor as his principal, 
and may ſet off a debt due bx 
the factor to him, to an action 
brought by the owner of the 
goods. F 
5. If a Creditor borrows money of 
his Debtor, for which he gives 
a ſecurity, this ſhall not prevent 
his ſetting off the debt due to 
himſelf, even though he ex- 
preſsly promiſed to pay the mo- 
ney lent to him for which he 
gavxe the ſecurity. .-. 626 


4. Where a factor ſells 


| 


| Þ Sheriff, 5 


4. fa R whom 
a ca, fa. has iſfued, is ſeen at 
large, and inthe uſual courſe of 
his buſineſs, and the ſheriff ne- 
glects to arreſt him, or returns 
non eſt inventus, he is liable to 
an action for negligence or 2 
_ falſe mr. 4775 
2. In an action againſt a ſheriff 
for a falſe return, the declara- 
tion ſhould tate that the Plain - 
tiff had a good cauſe of action 
againſt the original Defendant, 
and what it was; and he 8 
bound to prove it, 471 
3. If a ſheriff's officer takes mo- 
ney from any perſon, colore officil 
fot any thing done in the courſe: 


tion brought by the buſband | 


of his duty hich he is dere, 


IND E x. 


utled to by law, an action lies | 
againſt the ſheriff, though there 
0 evidence of . the money 
to his hands. Page 507 

4 ; action for falſe ĩmpriſon- 


an arreſt made by the bailiff af- 
ter the return of A writ. "ra 2685 
Where a party appoints his own 
8 bailiff, he cannot call upon the 


ſheriff for a return of the writ z 
but if he does call, and the * 


riff returns it, he thereby ſub- 


jects eee to an ned. if at be 
not properly executed. gr 
Vide Ball. » 


6. In an action at the ſheriff | 
for an eſcape, ſuch evidence as 
would be ſufficient to charge the 

original defeſdant with the 
defendant, is ſufficient as againſt 


dhe ſheriff, * 5 

Slander | 

| Vide tub, OBE: 
Stamp. 5 


1. If an inſtrument executed: 
abroad, requires'a ſtamp by the 


laws of the country where it| * 
was executed, a party cannot 


ſue on ſuch inſtrument here un 
leſs it has the ſtamp required in 
the country where” 1 it was exe- 
cuted. $28 
2. An reset for a leaſe of pre- 
miſſes, 3 the annual 
rent of 5 l. 1s not within the ex- 


þ 


y 


ment lies againſt-a ſheriff; for | 


. Ry 


” = 
%. 
2 * 


the intereſt be 2 benefieial one. 
Page 59 
3. Writing the word 4 erated 
INN. way of receipt, on an un- 
ſtamped piece of paper, ſubjects 
the party to the 2 for 
writing a de Wi 


paper. 


WT. of the cert, th "= 


25 


| 


PI the Stamp AQ, if 
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art „canndt be. given 
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44 : 5 


1. Omnium is Rock before the 


—_— are iſſued, upon whic 
the 
jobbers attac ſo as to make 
contracts reſpecting it void. 

N 631 

„ Whete a party, | poſſeſſed of 

| "he transfers it to apother, 

who receives the monty under 

an agreement to replace: 1 
| deg ſame amount it af 


| th 
ny oo Rock funding go 7 


name at the 'time 


win lac Geo. el 5.7 


ſtatute da iting ſtock- 


n Prey 
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When à party, at the inſtance of 
another, has become ſecurity 
for a third pęrſon, and the per- 
. fon«who prevailed on him to 
become ſecurity has been obli- 


— * 
o 1 N 
* f Wy 
” o 


ö 


ged to pay all the money, he 


cannot call apan him (the ſure- 
ty) for a contribution. Page 478 


Aliier where. a. man has become aa 


4 
ant 
don. iii 25 a 16. 
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Tranfitu (Popping in). 


1. Where a party tranſmits money | 


on a particular account, or for a 


fe 13 purpoſe; and the con- 
ſignee beeomes inſolvent before 


it arrives, the conſignor may 
ſtop it in tramſiu. 3578 


2. Aliter where it is a general re- 


mittance from a debtor- to his 
| Wes ol e . 
3. Where goods are conſigned pur- 
- ſyant to order, and arrive at tlie 
port, where they are put into 


the king's warehouſe on ac- 
count of the duties not being 


aid, if claimed by the con- 
Hgaees before an actual Aale, 
it is a ſufficient ſtopping in tran- 
Atu. - 2002 © 14:83 
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ee eee 


Trover is not maintainable; unleſz 
- the party is in actual poſſeſſion, 
* has an immediate right of 

poſſeſſion. to, the property for 
which = 


217 . "A 
1814 QT; 
T 


action is brought. 


* 44 we 
* 


1 4 
14 
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Ew 43 99 & £9 ; 
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Truſtee | 
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in ejectment. 500 


3 Rau en bas e 
In vat caſes a truſtee ſhould join 


* 


It is not an objection to the bor · 
rower of money being a witneſs 
to prove uſury in 2 gui tam 
action, that he is then indebted 
to the Defendant on the balance 
of accounts, in which the ſums 
lent, and for which the action 
is brought are included, if thoſe 
ſpecified ſums haye been . 
N 48 

Vide Bill Exchange, No.8, 
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1. Where the declaration in an 


action for negligence ſets out 
he writ; it is not ſufficient that 


* 7 " 
mL ' - + a+ £* i & 
* 


| the name of the party and the 
| | name 


5 INDE x. 


name in the writ had the! Gt 
ſound: any og is fatal, | 


726] 


a 
2. An averment that the bean. 
dant was diſcharged 4 bes 

Court of Er eN as being 
ſuperſedeable, is not a variance 

if the evidence proves the ſu- 
perſedeas to have been by the 
order of a fingle Baron. 727 
If an addition to the name in 
the writ is omitted in the decla- 
ration, it is not a fatal variance. | x 


_ Aliter if found in che declara- | 


tion, and not in the writ. * ib. 
Vide Wer C a e 


Ln: 


un.. 


The acts of- one veltry are not | 
binding on a ſucceeding one; 


and they may be confirmed or/ 
reſcinded by ſuch ſucceeding | 


veſtry; but its confirmation is, 


not neceſſary to make the acts 
of a en one valid 687 


nager. A 


Vide Aſumpfit, *. "7 Þ 


cover nominal dama 


Warrant. N 5 
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1. A conſtable may 8 2 
perſon who has given a wound, 
from . chere is reaſonable 
Foun to ſuppoſe a felony may 
incur, without a Jenn 


4 — — K— 3 0 


| If this 


* | 


Vide! Cla/table, G ores { 


| 


— 


' part of a buildin ——. gore 
— ond | 


2. A watrant iſſued to arreſt 2 


perſon on a bill found for a mĩiſ- 


demeanor, aig do have him at 
the next ſeſſions, is not umd us 
elo, after the ſeſſion is expir- 
ed; but the party may be taken 
P e ny at agy future time. 


s 


nome. ad 
1. Sorting: the name oF: 25 88 
oppofite a picture inn enta- 
logue, as the painter of fuch 
picture, is not ſuch a warranty 


as will ſubje& the perry to an 


action. 2 


2. A warran that a m 


ſound, is not falſe, becauſe dhe 


horſe labours under à tempo- 
rary injury eee 


873 


- 


* 4 2 
3 + 22 * ar 
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„ain $437 


that a leſſee ſhall pulldown 


to makea way a 
where ſuch building 
Plaintiff in an action for bench 
of ſuch covenant, can only re- 


he had referved right to uſe 


dhe r ir 590 


r 32991 Au, M44; 
4 


7 2 WIT. 71 


Witneſs, * 7% 1 


1. An 8 eat 
"cerned; for a' Defendunt in än 


aktion, but who is not ſo at the 


tune 


— - 


is a covenant in 2 leaſe, 


/ unleſs 


762 


time the cauſe is wind, may be 
ealled as a witneſs to prove an 

_ offct on the part of hn client to 
Tettie the account and pay the 
_ Ptaintiffa ſum of money. P. 274 


2. Iris not an objection to the bor- 


rower of money being a'witneſs 


10 e uſury in a ui tam ac- 


tion, that he is at the time in- 


debted to the Defendant on the 
halance of an account (in which 
the ſums lent and for which the 


nxction is brought are included) | 


if 1 ſpecific ſums have been 


$6. Where a clerk or ſervant. re- 


-ceives money, he ſhall be a good 
r for the perſon who paid 


the money to prove payment 
over to the principal about a 


rkcleaſe, even though he might | 


make himſelf hable on the re- 
oeipt of it. 09 
4. Where one Defendant ſuffers 
judgment by default in a joint 
action, and the dther has plead- 
ed, the Defendant who has ſuf- 
: fered judgment by default, is 2 
good witneſs for 0 Defendant 
Who, has pleaded. 125852 
5. Where an achment bas been 
1 againſt the ſheriff which 


been afterwards: ler .afide, | 


but ordered to ſtand a 
ty, the bail to — 
not admiſſible witneſſes. 6056 
6. In an action for obffroding a 


*watercourſe, a perſon claiming a 
right to the uſe of che water 


a ſeeuri- 
ei are 


41 * 3 


ö 


486 


6 


courſe, i is an 1nadmiible wit- 
" nels; 4 he Page 99 

7. A letter written by a witneſs, 
may be given in evidence 10 
contradiQ a reſtimony g given - 
the trial, 

8. Where a witneſs to ems, 
note becomes ebe 
Proof of the party's hand-writ- 
ing ſhall be ſufficient, '. 

9. A — who has a power of 
atterney from the Plaintiff to 
ſuc for a ſum of money _ 

1 due to him, and who exp 
to pay his own debr out o the 
money to be recovered, is an in- 
admiffible witneſs. 735 

10. A creditor, under a former 
commiſſion. of bankruptcy, to 
whom the bankrupt made a new 
promiſe to pay, is an incompe- 
tent: itneſs to prove the peti- 
— ereditors debt under 
ae — — ms 


/ 


— 217 
- 
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1. An aon for falſe EFT 
ment lies agaivft a ſheriff for an 
arreſt made after the return of 
a writ, 8 


2. A ſheriff cannot. be called 25 
to return a writ, 3f the party 
appoints his own bailiff; but if 
he does return it, he is liable ſor 

any irregularity or negligence 

| in EY = 


895 


— 645, — — the name of the cauſe Bouerman & alt. &c. 
curs, read plaintiffs. 

— 661, — I 5, for grounded read governed, 

— 668, — 10, dele a. 

— — 669, — — 6, (in the margin) for hold read baldinge | 

— 626, — 17, for promiſes read premiſed. 

— 633, -— 9, for a ts read application, 
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ERRAT A. 71. b NG. n 
4 : * tr 
Page 605, line 7 e for i in 8 on. tis 
— 618 —— 3, _ ——— for which read what. ; 
— 647, — 2, —fſor iadorſee read are arp | 
— 654, —— 8, — — for plaintiff*s read plaintiſf. ; 
— wo for they read be, and agents read agent. 88 
2 dw 6 — for their names read his name. 
— cw 7, — the ſame correction. 


where vc pune. 
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